o - s N )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ROBBONTA .

Attorney General of California

ROBERT MCKIM BELL

Supervising Deputy Attorney General

COLLEEN M. MCGURRIN

Deputy Attorney General

State Bar Number 147250

300 South Spring Street, Suite 1702

Los Angeles, CA 90013
Telephone: (213) 269-6546
Facsimile: (916) 731-2117

Attorneys for Complainant

BEFORE THE , -
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Case No. 800-2021-082593
Against:
DEFAULT DECISION
CARLOS HUMBERTO MONTENEGRO, M.D. AND ORDER

P.O. Box 94743 [Gov. Code, §11520]
Pasadena, California 91109

Physician's and Surgeon's Certificate No. A 48811,

Respondent.

FINDINGS OF FACT

1. On December 21, 2021, Complainant William Prasifka, in his official capacity as the
Executive Director of the Medical Board of California (Board), filed a Petition to Revoke
Probation No. 800-2021-082593 against Carlos Humberto Montenegro, M.D. (Respondent)
before the Board. -

2. On October 22, 1990, the Board issued Physician's and Surgeon's Certificate No. A
48811 to Respondent. Said Certificate was in full force and effect at all times mentioned herein,
except that said Certificate was subject to a Cease Practice Order (CPO), effective July 31, 2020,

which was lifted on September 11, 2020, and a subsequent Cease Practice Order, effective

February 26, 2021, which was lifted on April 22, 2021. Respondent’s Certificate will expire on

1

(CARLOS HUMBERTO MONTENEGRO, M.D.) Default Decision & Order Case No. 800-2021-082593




&~ W

O 00 ~ O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

August 31, 2022, unless renewed.

3. Inadisciplinary action titled In the Matter of the Accusation Against Carlos
Montenegro, M.D., Case No. 22-2010-205578, the Board issued a Decision, effective April 16,
2014, in which Respondent's Certificate was revoked. However, the revocation was stayed and
Respondent's Certificate was placed on probation for a period of four (4) years with certain terms
and conditions. That Decision is now final and is incorporated by reference as if fully set forth
herein.

4.  Inadisciplinary action titled In the Matter of the Amended Accusation and Petition to
Revpke Probation Against Carlos Humberto Montenegro, M.D., Case No. 800-2015-012720, the
Board issued a Decision, effective May 22, 2020, in which Reépondent’s Certificate was again
revoked. However, the revocation was stayed and Respondent's Certificate was placed on |
probation for a period of two additional (2) years with the same terms and conditions of his earlier
probation, plus the addition of conditions for substance-abusing licensees. That Decision is now
final and is incorporatéd by reference as if fully set forth herein.

5. On December 22, 2020, the Medical Board of California issued to Respondent a
Citation, number 800-2020-073387, ordering him to ﬁaintain compliance with all terms and
conditions of his probationary orders and pay a fine of $350, for his failures to check-in during
program hours on October 9, October 14 (sic), October 28, November 9, and November 12 (sic),
2020. That Citation is now final and is incorporated by reference as if fully set forth herein.

6.  Atall times mentioned herein, Respondent’s address of record with the Board has
been and is P.O. Box 94743, Pasadena, California 91109.

7. On December 21, 2021, Merlene Francis, an employee of the Board, served a copy of
the Petition to Revoke Probation No. 800-2021-082593, along with a Statement to Respondent,
Notice of Defense, Requesf for Discovery, and Government Code sections 11507.5, 11507.6, and
11507.7 to Respondent's address of record with the Board by Certified Mail number 7021 0350
0002 0527 2763, return receipt requested. A true and correct copy of the Petitign to Revoke
Probation, the related documents, and Declaration of Service are attached to the Evidence Packet

as Exhibit A, and are incorporated herein by reference.
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8.  Service of the Petition to Revoke Probation was effective upon its dispatch to the
Respondent’s address of record as a matter of law under the provisions of Government Code
section 11505, subdivision (c).

9.  Respondent failed to file a Notice of Defense with the Board by the deadline of
January 5, 2022, or at any other time.

10. OnJanuary 25, 2022, Debbie Ruiz, the secretary for the Deputy Attorney General
(DAG) assigned to this matter, sent Respondent a Courtesy Notice of Default attaching a copy of
the Petition to Revoke Probation along with two blank Notice of Defense forms to his address of
record at P.O. Box 94743, Pasadena, California, California 91109, via regular United States Mail,
and another to his medical clinic’s business address of 1800 West 6th Street #3, Los Angeles, CA
90057, via Certified Mail number 9414 7866 9904 2192 9881 30, return receipt requested. The
Courtesy Notice of Default informed Respondent that: ‘

“If you fail to take action immediately by filing a Notice of Defense within 14 calendar
days of this notice, the Medical Board of California will prepare a Default Decision against your
license and your license may be revoked or suspended without any hearing.

If'you wish to present a defense to the charges set fo_‘rth in the Petition to Revoke Probation,

you must immediately send a completed Notice of Defense to:

Colleen M. McGurrin

Deputy Attorney General

Ronald Reagan Building :
300 South Spring Street, Suite 1702
Los Angeles, CA 90013.”

A copy of the Courtesy Notice of Default, the related documents, and Declaration of
Service are attached to the Evidence Packet as Exhibit B, and are incorporated herein by
reference. |

11. On or about January 27, 2022, the aforementioned Courtesy Notice of Default sent to
Respondent’s medical clinic’s business address, via Certified mail number 9414 7266 9904 2192
9881 30, was signed by the “addressee.” The signed return receipt requested form was recei\(ed
by the California Department of Justice, Office of the Attorney General on or about January 31,

2022. A copy of the signed return receipt requested is attached to the Evidence Packet as Exhibit
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C, and is incorporated herein by reference.

12. Respondent failed to file a Notice of Defense with the assigned DAG by February 9,
2022. See the Declaration of Deputy Attorney General Colleen M. McGurrin attached to the
Evidence Packet as Exhibit D, and is incorporated herein by reference.

13. Between January 1, 2022 and April 7, 2022, the Board has incurred enforcement costs
in this matter in the amount of $5,150.00 as set forth in the Declaration of DAG McGurrin
attached to the Evidence Packet as Exhibit D, and incorporated herein by reference.

14.  As of April 14, 2022, no Notice of Defense has been received, nor have aﬁy of the
documents or letters served on Respondent at his address of record on December 21, 2021, and
January 25, 2022, been retuméd by the U.S. Postal Service as undeliverable, unclaimed or
otherwise. See the Declarations of DAG McGurrin and Ms. Francis attached to the Evidence
Packet as Exhibits D and E, respectively, which are incorporated herein by reference.

15. Government Code section 11506 states, in pertinent part:

(¢) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing.

Respondent failed to file a Notice of Defense within 15 days after service upon him of the
Petition to Revoke Probation, and therefore waived his right to a hearing on the merits of Petition
to Revoke Probation No. 800-2021-082593.

16. California Government Code section 11520 states, in pertinent part:

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent.

17. Purs;.lant to its authority under Government Code section 1 1520, the Board finds
Respondent is in default. The Board will take action without further hearing and, based on
Respondent's express admissions by way of default and the evidence before it, containedvin the
Evidence Packet filed herewith, finds that the allegations in Petition to Revoke Probation No.

800-2021-082593 are true, and each of them separately and severally.
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First Cause to Revoke Probation: Failure to Comply with Biological Fluid Testing

18. At all times after the effective date of Respondent's probation, in Case Number 800-

2015-012720, Condition 6 stated, in pertinent part:

BIOLOGICAL FLUID TESTING

Respondent shall immediately submit to biological fluid testing, at Respondent's
expense, upon request of the Board or its designee. "Biological fluid testing" may include,
but is not limited to, urine, blood, breathalyzer, hair follicle testing, or similar drug
screening approved by the Board or its designee. Respondent shall make daily contact with
the Board or its designee to determine whether biological fluid testing is required.
Respondent shall be tested on the date of the notification as directed by the Board or its
designee. The Board may order a respondent to undergo a biological fluid test on any day,
at any time, including weekends and holidays. Except when testing on a specific date as
ordered by the Board or its designee, the scheduling of biological fluid testing shall be done
on a random basis. The cost of biological fluid testing shall be borne by the respondent.

During the first year of probation, respondent shall be subject to 52 to 104 random
tests. During the second year of probation and for the duration of the probationary term, up
to five (5) years, respondent shall be subject to 36 to 104 random tests per year. Only if
there has been no positive biological fluid tests in the previous five (5) consecutive years of
probation, may testing be reduced to one (1) time per month. Nothing precludes the Board
from increasing the number of random tests to the first-year level of frequency for any
reason.

Prior to practicing medicine, respondent shall contract with a laboratory or service,
approved in advance by the Board or its designee, that will conduct random, unannounced,
observed, biological fluid testing . . . ’

@)...{(m).

The contract shall require that the laboratory directly notify the Board or its
designee of non-negative results within one (1) business day and negative test results
within seven (7) business days of the results becoming available. Respondent shall
maintain this [aboratory or service contract during the period of probation.

A certified copy of any laboratory test result may be received in evidence in any
proceedings between the Board and Respondent.

" For purposes of this condition, the terms “biological fluid testing” and “testing”
mean the acquisition and chemical analysis of a Respondent’s urine, blood, breath, or
hair.

For purposes of this condition, the term “prohibited substance” means ...

alcohol, or any other substance the Respondent has been instructed by the Board not
to use, consume, ingest, or administer to himself . . . herself.
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If the Board confirms that a positive biological fluid test is evidence of use of a
prohibited substance, Respondent has committed a major violation, as defined in
section 1361.52(a), and the Board shall impose any or all of the consequences set -
forth in section 1361.52(b), in addition to any other terms or conditions the Board

determines are necessary for public protection or to enhance Respondent’s
rehabilitation.

19. Respondent's probation is subject to revocation because he failed to comply with
Condition 6, referenced above, and also in violation of the terms and conditions of probation
order, effective May 22, 2020, in violation of California code of Regulations, Title 16, Section
1361.52, subdivision (a) (5). The facts and circumstances regarding this violation are as follows:

20. On or about May 6, 2020, the Board’s Probation analyst sent Respondent a letter
advising him that he was required to enroll into the Board approved laboratory service FSSolution
(also known as FirstSource) for random biological fluid testing, and that he must check-in daily
(via landline or internet) between the hours of 12:00 a.m. and 5:00 p.m. to determine if he was
required to provide a biological fluid sample that day.

21.  On or about May 20, 2020, Respondent received a copy of Decision number 800-
2015-012720, and the terms and conditions were fully explained to hifn. He signed an
Acknowledgement of Decision indicating that he understood the terms and conditions of his
probation order.

22.  On or about May 30, June 1-3, June 5-7, June 17-18, June 20, June 27-28, July 8, July
10, and July 23, 2020, Respondent failed to check-in during program hours as required. In
addition, on J uné 5, 2020, Respondent was selected to provide a biological fluid sample;
however, he failed to provide a biological fluid sample as required.

23.  On or about July 20, 2020, Respondent was selected to provide a biological fluid
sample; however, he failed to provide a biological fluid sample as required.

24. On or about July 31, 2020, the Board issued Respondent a Cease Practice Order
(CPO) for the violations identified in paragraphs 20 and 21, abbve, with an order of abatement to
undergo 30-days of negative biological fluid testing. The CPO order was lifted on or about
September 11, 2020.

25. On or about August 1 and 2, 2020, Respondent failed to check-in during program

hours as required.

6
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26. On or about October 9, October 13, October 28, November 9, and November 12,
2020, Respondent failed to check-in during program hours as required.

27. On or about December 22, 2020, the Board issued Citation number 800-2020-073387,
to Respondent and fined him $350, for the violations identified in paragraph 24, above.!

28. On or about December 11, December 20-21, December 29, 2020, January 2, January
6, January 10-11, January 14-16, January 19, January 21, January 26-30, February 5-6, 2021,
Respondent failed to check-in during program hours as required. In addition, on January 8,
January 11, January 14, January 17, and February 5, 2021, Respondent was selected to provide a
biological fluid sarnple; however, he failed to provide the biological fluid samples as required.

29.  On or about February 26, 2021, the Board issued Respondent a Cease Practice Order
for the violations identified in paragraph 26, above, with an order of abatement to undergo 30-
days of negative biological fluid testing. The CPO was lifted on or about April 22, 2021.

30. On or about March 4 and March 17, 2021, Respondent failed to check-in during
program hours as required. In addition, on March 4, 2021, Respondent was selected to provide a
biological fluid sample; hoWever, he failed to provide a biological fluid sample as required.

31.  On orabout August 3, 2021, Respondent failed to check in during program hours as
required.

32.  On or about August 4, 2021, Respondent was sent a non-compliance letter for failing
to check-in on August 3, 2021.

33.  On or about September 7, 2021, Respondent failed to check in during program hours
as required and was selected to provide a biological fluid sample; however, he failed to provide a
biological fluid sample as required.

34. On or about September 8, 2021, Respondent was sent a letter, via email and United

States Postal Service, requesting an explanation as to why he failed to check-in and provide a

" biological fluid sample the previous day. Respondent did not provide a response to the Board’s

| The citation contained two clerical errors as the actual date that Respondent failed to
check-in was October 13, not the 14™ as listed in the citation, and November 12, not the 11" as
listed in the citation. All other dates listed in the citation were correct.
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inquiry as requested.

35.  Onor about September 13, 2021, Respondent failed to check-in during program hours
as requiréd.

36. On or about September 15, 2021, Respondent’s qﬁarterly interview was conducted by
the Board’s Probation Inspector II. When asked for an explanation as to his non-compliance with
the biological fluid testing condition of his probation on September 7, 2021, Respondent stated he
forgot.

37. On or about October 10, 2021, Respondent failed to check-in during program hours
as required. |

38. On or about October 11, 2021, Respondent was sent a non-compliance letter for the
missed check-in the day before. Respondent replied, via email, stating that he was sorry and, in
the future, would be “more alter.” |

39. Respondent’s probation is subject to revocation due to his failure to comply with
Condition 6 as required.

Second Cause to Revoke Probation: Violation of Probation Condition for Substance

Abusing Licensees

40. At all times after the effective date of Respondent's probation, in Case Number 800-
2015-012720, Condition 9 brovides,- in pertinent part:
VIOLATION OF PROBATION CONDITION FOR SUBSTANCE ABUSING

LICENSEES. Failure to fully comply with any term or condition of probation is a violation of

probation.

A. If Respondent commits a major violation of probation as defined by section
1361.52, subdivision (a), of Title 16 of the California Code of Regulations, the Board shall
take one or more of the following actions:

(1) Issue an immediate cease-practice order and order Respondent to undergo a
clinical diagnostic evaluation to be conducted in accordance with section 1361.5,
subdivision (c)(1), of Title 16 of the California Code of Regulations, at Respondent's
expense. The cease-practice order issued by the Board or its designee shall state that
respondent must test negative for at least a month of continuous biological fluid testing
before being allowed to resume practice. For purposes of the determining the length of
time a respondent must test negative while undergoing continuous biological fluid testing

8
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following issuance of a cease-practice order, a month is defined as thirty calendar (30) days.
Respondent may not resume the practice of medicine until notified in writing by the Board
or its designee that he or she may do so.

(2) Increase the frequency of biological fluid testing.

(3) Refer Respondent for further disciplinary action, such as suspension,
revocation, or other action as determined by the Board or its designee.

B....

C. Nothing in this Decision shall be considered a limitation on the Board's
authority to revoke Respondent's probation if he or she has violated any term or condition
of probation. If Respondent violates probation in any respect, the Board, after giving
Respondent notice and the opportunity to be heard, may revoke probation and carry out the
disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, . . . is
filed against respondent during probation, the Board shall have continuing jurisdiction until
the matter is final, and the period of probation shall be extended until the matter is final.
41. Respondent's probation is subject to revocation because he failed to comply with
Condition 9, referenced above. The facts and circumstances regarding this violation are as
follows:

42. Paragraphs 18 through 39, above, inclusive, are incorporated by reference as if fully
set forth herein.

43, Respondeht has shown a pattern of continuous non-compliance with the biological

fluid testing condition of probation and his probation is subject to revocation because he failed to

comply with Condition 9, referenced above.

DETERMINATION OF ISSUES

1.  Based on the foregoing findings of fact, Respondent Carlos Humberto Montenegro,
M.D. has subjected his Physician's and Surgeon's Certificate No. A 48811 to discipline.

2. A copy of the Petition to Revoke Probation and the related documents and -
Declarations of Service are attached. (Evidence Packet, Exhibits A, B, C, D and E).

3. The agency has jurisdiction to adjudicate this case by default.

4. The Medical Board of California is authorized to revoke Respondent's Physician's and
Surgeon's Certificate based upon the following violations alleged in the Petition to Revoke
Probation:

9
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A. Respondent failed to check-in with FSSolutions during program hours on May 30,
June 1-3, June 5-7, June 17-18, June 20, June 27-28, July 8, July 10, July 23, August 1-2,
October 9, October 13, October 28, November 9, November 12, December 11, December
20-21, and December 29, 2020, January 2, January 6, January 10-11, January 14-16,
January 19, January 21, January 26-30, February 5-6, March 17, August 3, September 7,
September 13, and October 10, 2021, as required by Condition 6 of Respondent’s
Probation Order No. 800-2015-012720, effective May 22, 2020.
B. Respondent failed to provide biological fluid samples when selected on June 5 and
July 20, 2020, January 8, January 11, January 14, January 17, February 5, March 4, and
September 7, 2021, as required by Condition 9 of Respondent’s Probation Order No. 800-
2015-012720, effective May 22, 2020.

ORDER

IT IS ORDERED THAT Physician's and Surgeon's Certificate No. A 48811, heretofore
issued to Respondent Carlos Humberto Montenegro, M.D., is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The agency in its discretion may
vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

MAY 2 0 2022

This Decision shall become effective at 5:00 p.m. on

APW

IT IS SO ORDERED
‘\(/ “Rejl Varghese
? ILLIAM PRASIFKA Deputy Director
o + EXECUTIVE DIRECTOR

MEDICAL BOARD OF CALIFORNIA

DEPARTMENT OF CONSUMER AFFAIRS
LA2021604364
65044064.docx
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RoB BoNTA

Attorney General of California
ROBERT McKiM BELL

Supervising Deputy Attorney General
COLLEEN M. MCGURRIN

Deputy Attorney General

- State Bar Number 147250

300 South Spring Street, Suite 1702
Los Angeles, CA 90013

Telephone: (213) 269-6546

Facsimile: (916) 731-2117

Email: Colleen.McGurrin@doj.ca.gov
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke Probation Case No. 800-2021-082593
Against: ,

CARLOS HUMBERTO MONTENEGRO, M.D.
P.O. Box 94743 PETITION TO REVOKE PROBATION
Pasadena, California 91109 '

\

Physician's and Surgeon's Certificate No. A 48811

Respondent.

Complainant alleges:

PARTIES

1.  William Prasifka (Complainant) bripgs this Petition to Revoke Probation solely in his
official capacity as the Executive Director of the Medical Board of California (Board).

2. On October 22, 1990, the Board issued Physician's and Surgeon's Certificate ’
(Certificate) No. A 48811 to Carlos Humberto Montenegro, M.D. (Respondent). Said Certificate
was in effect at all times relevant to the charges brought herein, except that said Certificate was
subject to a Cease Practice Order (CPO), effective July 31, 2020, which was lifted on September
11, 2020, and a subsequent Cease Practice Order, .effective February 26, 2021, which was lifted

on April 22, 2021. Respondent’s Certificate will expire on August 31, 2022, unless renewed.

1
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3.  Inadisciplinary action entitled In the Matter of the Accusafion Against Carlos
Montenegro, M.D., Case No. 22-2010-205578, the Board issued.a Decision, effective April 16,
2014, in which Respondent's Certificate was revoked. However, the revocation was stayed and
Respondent's Certiﬁcate was placed on probation for a period of four (4) years with certain terms
and conditions. A copy of that Decision is attached as Exhibit A and is incorporated by reference.

4. Ina disciplinafy action entitled In the Matter of the First Amended Accusation and
Petition to Revoke Probation Against Carlos Humberto-Montenegro, M.D., Case No. 800-2015-
012720, the Board issued a Decision, effective May 22, 2020, in which Respondent's Certiﬁcate
was revoked. However, the revocation was stayed and Respondent's Certificate was placed on
probation for a period of two additional (2) years with the same terms and conditions of his earlier
probation, plus the addition of conditions for substance-abusing licensees. A copy of that
Decision is attached as Exhibit A and is incorporated by reference.

5. On or about December 22, 2020, the Medical Board of California issued Respondent
Citation, number 800-2020-073387, ordering him to maintain compli.ance with all terms and
conditions of his probationary orders and pay a fine of $350, for his failures to check-in during
program hours on October 9, October 14 (sic)!, October 28, November 9, and November 12 (sic),
2020. That Citation is now final and is incorporated by reference as if fully set forth.

~ JURISDICTION |

6. . This Petition to Revoke Probation is brought before the Board under the authority of

the following laws. All section references are to the Business and Professions Code unless

AN

otherwise indicated.

7. Section 22 of the Code stafes:

“Board” as used in any provisions of this code, refers to the board in which the
administration of the provision is vested, and unless otherwise expressly provided,
shall include “bureau,” “commission,” “committee,” “department,” “division,”
“\examining committee,” “program,” and “agency.”

8. Section 477 of the Code states:

! There was a clerical error in two of the dates listed in the citation (e.g., Respondent
failed to check-in to the program on October 13, 2020, not the 14, and on November 11, 2020,
not the 12™),

2
PETITION TO REVOKE PROBATION (Carlos Humberto Montenegro, M.D., 800-2021-082593)




w b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

N N

As used in this division:

9 1 3 99 &&

(a) “Board” includes “bureau,” “commission,

committee,” “department,”
“diviston,” “examining committee,”

program,” and “agency.”

(b) “License” includes certificate, registration or other means to engage in a
business or profession regulated by this code.

9.  Section 2004 of the Code provides, in pertinent part:
"The board shall have the responsibility for the following:
"(a) The enforcement of the disciplinary . . . provisions of the Medical Practice Act.

"(b) The administration and hearing of disciplinary actions.

"(c) Carrying out disciplinary actions appropriate to findings made by a panel or an
administrative law judge.

"(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of
disciplinary actions.

"@) ... ().

10. Section 2227 of the Code provides, in pertinent part:

(a) A licensee whose matter has been heatd by an adiministrative law judge of
the Medical Quality Hearing Panel as designated in Section 11371 of the Government
Code, or whose default has been entered, and who is found guilty, or who has entered
into a stipulation for disciplinary action with the board, may, in accordance with the
provisions of this chapter:

(1) Have his . . . license revoked upon order of the board.

(2) Have his . . . right to practice suspended for a period not to exceed one year
upon order of the board.

(3) Be placed on probation and be required to pay the costs of probation -
monitoring upon order of the board.

(4) Be publicly reprimanded by the board. The public reprimand may include a
requirement that the licensee complete relevant educational courses approved by the
board.

4 (5) Have any other action taken in relation to discipline as part of an order of
probation, as the board or an administrative law judge may deem proper.

(b) Any matter heard pursuant to subdivision (a), except for warning letters,
medical review or advisory conferences, professional competency examinations,
continuing education activities, and cost reimbursement associated therewith that are
agreed to with the board and successfully completed by the licensee, or other matters
made confidential or privileged by existing law, is deemed public, and shall be made
available to the public by the board pursuant to Section 803.1.
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11." California Code of Regulations, Title 16, section 1361:52,' provides, in pertinent part:

(a) A licensee who does any of the following shall be deemed to have committed a
major violation of his . . . probation:

@....

(2) Commits multiple minor violations of probation conditions and terms;
3)...4d. -

(5) Fails to undergo biological fluid testing wheh ordered;

©)...(8) |

(b) If a licensee commits a major violation, the Board will take one or more of the
following actions:

(1) Issue an immediate cease-practice order and order the licensee to undergo a
clinical diagnostic evaluation at the expense of the licensee. Any order issued by the
Board pursuant to this subsection shall state that the licensee must test negative for at least
a month of continuous bidlogical fluid testing before being allowed to resume practice.

(2) Increase the frequency of biological fluid testing.

(3) Refer the licensee for further disciplinary action, such as suspension,
revocation, or other action as determined by the Board.

(c) A licensee who does any of the following shall be deemed to have committed a
minor violation of his or her probation:

M...03).

(4) Fails to comply with any term or condition of his . . . probation that does not
impair public safety.

(d) If a licensee commits a minor violation, the Board will take one or more of the
following actions:

(1) Issue a cease-practice order;

(2) Order practice limitations;

(3) Order or increase'supervision of licensee;
(4) Order increased documentation;

(5) Issue a citation and fine, or a warning letter;

(6) Order the licensee to undergo a clinical diagnostic evaluation at the expense of
the lic_:ensee;

(7) Take any other action as determined by the Board.
(e) Nothing in this section shall be considered a limitation on the Board's authority to

4
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revoke the probation of a licensee who has violated a term or condition of that probation.

12. California Code of Regulation, Title 16, section 1364.10, provides:

(a) For pﬁrposes of this article, "board official" shall mean the executive
director of the board or his or her designee.

(b) A board official is authorized to determine when and against whom a
citation will be issued and to issue citations containing orders of abatement and fines
for violations by a licensed physician or surgeon, licensed midwife, or
polysomnographic technologist, technician, or trainee of the statutes and regulat1ons
referred to in Section 1364.11.

(c) A citation shall be issued whenever any fine is levied or any order of
abatement is issued. Each citation shall be in writing and shall describe with
particularity the nature and facts of the violation, including a reference to the statute

or regulations alleged to have been violated. The citation shall be served upon the
individual personally or by certified mail.

13. California Code of Regulation, Title 16, section 1364.11, subdivision (b) provides
that in his or her discretion, a board official may issue a citation under Section 1364.10 to a \
licensee for a violation of a term or condition contained in the decision placing that licensee on
probation.

14. California Code of Regulations, Title 16, section 1361.52, subdivision (e), pfo_vides,
in pertinent part that for the purposes of this Article, “prohibited substance” means . . . alcohol; or
other substance the licensee has been instructed by the Board not to use, consume, ingest, or

administer to himself....”

COST RECOVERY

15. Section 125.3 of the Code provides, in pertinent part, effective January 1, 2022:

(a) Except as otherwise provided by law, in any order issued in resolution of a
disciplinary proceeding before any board within the department . . . upon request of
the entity bringing the proceeding, the administrative law judge may direct a licensee
found to have committed a violation or violations of the licensing act to pay a sum not
to exceed the reasonable costs of the investigation and enforcement of the case.

®)....

(c) A certified copy of the actual costs, or a good faith estimate of costs where
actual costs are not available, signed by the entity bringing the proceeding or its
designated representative shall be prima facie evidence of reasonable costs of
investigation and prosecution of the case. The costs shall include the amount of
investigative and enforcement costs up to the date of the hearing, including, but not
limited to, charges imposed by the Attorney General. :

5
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(d) The administrative law judge shall make a proposed finding of the amount
of reasonable costs of investigation and prosecution of the case when requested
pursuant to subdivision (a). The finding of the administrative law judge with regard to
costs shall not be reviewable by the board to increase the cost award. The board may
reduce or eliminate the cost award, or remand to the administrative law judge if the
proposed decision fails to make a finding on costs requested pursuant to subdivision

(a). . , .

(e) If an order for recovery of costs is made and timely payment is not made as
directed in the board’s decision, the board may enforce the order for repayment in any
appropriate court. This right of enforcement shall be in addition to any other rights
the board may have as to any licensee to pay costs.

(f) In any action for recovery of costs, proof of the board’s decision shall be
conclusive proof of the validity of the order of payment and the terms for payment.

(g () Exbept as provided in paragraph (2), the board shall not renew or
reinstate the license of any licensee who has failed to pay all of the costs ordered
under this section.

(2) Notwithstanding paragraph (1), the board may, in its discretion,
conditionally renew or reinstate for a maximum of one year the license of any
licensee who demonstrates financial hardship and who enters into a formal agreement
with the board to reimburse the board within that one-year period for the unpaid
costs. :

(h) All costs recovered under this section shall be considered a reimbursement
for costs incurred and shall be deposited in the fund of the board recovering the costs
to be available upon appropriation by the Legislature.

(i) Nothing in this section shall preclude a board from including the recovery of
the costs of investigation and enforcement of a case in any stipulated settlement.

() This section does not apply to any board if a specific statutory provision in
that board’s licensing act provides for recovery of costs in an administrative
disciplinary proceeding.

FIRST CAUSE TO REVOKE PROBATION

(Biological Fluid Testing)
16. - At all times after the effective date of Respondent's probation, in Case Number 800-

2015-012720, Condition 6 stated, in pertinent part:

BIOLOGICAL FLUID TESTING

Respondent shall immediately submit to biological fluid testing, at Respondent's
expense, upon request of the Board or its designee. "Biological fluid testing" may include,
but is not limited to, urine, blood, breathalyzer, hair follicle testing, or similar drug
screening approved by the Board or its designee. Respondent shall make daily contact with
the Board or its designee to determine whether biological fluid testing is required.
Respondent shall be tested on the date of the notification as directed by the Board or its
designee. The Board may order a respondent to undergo a biological fluid test on any day,

6
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p
at any time, including weekends and holidays. Except when testing on a specific date as
ordered by the Board or its designee, the scheduling of biological fluid testing shall be done
on a random basis. The cost of biological fluid testing shall be borne by the respondent.

During the first year of probation, respondent shall be subject to 52 to 104 random
tests. During the second year of probation and for the duration of the probationary term, up
to five (5) years, respondent shall be subject to 36 to 104 random tests per year. Only if
there has been no positive biological fluid tests in the previous five (5) consecutive years of
probation, may testing be reduced to one (1) time per month. Nothing precludes the Board
from increasing the number of random tests to the first-year level of frequency for any
reason. :

Prior to practicing medicine, respondent shall contract with a laboratory or service,
approved in advance by the Board or its designee, that will conduct random, unannounced,
observed, biological fluid testing . .

(a) - (m).

The contract shall require that the laboratory directly notify the Board or its
designee of non-negative results within one (1) business day and negative test results
within seven (7) business days of the results becoming available. Respondent shall
maintain this laboratory or service contract during the period of probation

A certified copy of any laboratory test result may be received in ev1dence in any
proceedings between the Board and Respondent.

For purposes of this condition, the terms “biological fluid testing” and “testillg”
mean the acquisition and chemical analysis of a Respondent’s urine, blood, breath, or
hair.

For purposes of this condition, the term “prohibited substance” means ...
alcohol, or any other substance the Respondent has been instructed by the Board not
to use, consume, ingest, or administer to himself . . . herself.’

If the Board confirms that a positive biological fluid test is evidence of use of a
prohibited substance, Respondent has committed a major violation, as defined in
section 1361.52(a), and the Board shall impose any or all of the consequences set
forth in section 1361.52(b), in addition to any other terms or conditions the Board
determines are necessary for public protection or to enhance Respondent’

. rehabilitation.

17. Respondent's probation is subject to revocation because he failed to comply with
Condition 6, referenced above and in violation of the terms and conditions of probation order,
effective May 22, 2020, in violation of California code of Regulatioﬁs, Title 16, Section 1361.52,
subdivision (a) (5). The facts and circumstances regarding this violation are as follows:

18. On or about May 6, 2020, the Board’s Probation analyst sent Respondent a letter

advising him that he was required to enroll into the Board approved laboratory service FSSolution

7
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(also known as FirstSource) for random biological fluid testing, and that he must check-in daily
(via landline or internet) between the hours of 12:00 a.m. anci 5:00 p.m. to determine if he was
required to provide a biological fluid sample that day.

19.  On or about May 20, 2020, Respondent received a copy of Decision number 800-
2015-012720, and the terms and conditions were fully explained to him. He signed an
Acknowledgement of Dec\ision indicating that he understood the terms and conditions of his
probation order..

20.  On or about May 30, June 1-3, June 5-7, June 17-18, June 20, June 27-28, July 8, July
10, and July 23, 2020, Respondent failed to check-in during program hours as required. In
addition, on June 5, 2020, Respondent was selected to provide a biological fluid sample;
however, he failed tb provide a biological fluid sample as required.

21. On or about July 20, 2020, Respondent was selected to provide a biological fluid
sample; however, he failed to provide a biological fluid sample as required. |

22, On (;r about July 31, 2020, the Board issued Respondent a Cease Practice Order
(CPO) for the violations identified in paragraphs 20 and 21, above, with an order of abatement to
undergo 30-days of negative biological fluid testing. The CPO order was lifted on or about
September 11, 2020. ‘ ,

23.  On or about August 1 and 2, 2020, Respondent failed to check-in during program
hours as required.

24. On or about October 9, October 13, October 28, November 9, and November 12,‘
2020, Respondent failed to check-in during program hours as required. i

25.  On or about December 22, 2020, the Board issued Citation number 800-2029-073387,
to Respondent and fined him $3_50; for the violations identiﬁed in paragraph 24, above.?

26. On or about December 11, December 20-21, December 29, 202(\), January 2, January
6, January 10-11, January 14-16, January 19, J anl;ary 21, January 26-30, February 5-6, 2021,

\

2 The citation contained two clerical errors as the actual date that Respondent!failed to
check-in was October 13, not the 14" as listed in the citation, and November 12, not the 11" as
listed in the citation. All other dates listed in the citation were correct.
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Respondent failed to check-in during program hours as required. In additién, on January 8,
January 11, January 14, January 17, and February 5, 2021, Respdndent was selected to provide a
biological fluid sample; however, he failed to provide the biological fluid samples as required.

27. On or about February 26, 2021, the Board issued Respondent a Cease Practice Order
for the violations identified in paragraph 26, above, with an order of abatement to undergo 30-
days of negative biological fluid testing. The CPO was lifted on or about April 22,2021.

28.  On or about March 4 and March 17, 2021, Respondent failed to check-in dﬁring
program hours as required. In addition, on March 4, 2021, Respondent was selec/ted to provide a
biological fluid sample; however, he failed to provide a biological fluid sample as required.

29. On or about August 3, 2021, Respondent failed to check in during program hours as
required. ' "

30. On or about August 4, 2021, Respondent was senf a non-compliance letter for failing
to check-in on August 3, 2021. ‘

31. Onor abqut September 7, 2021, Respondent failed to check in during program hours
as required and was selected to provide a biological fluid sample; however, he failed to provide a
biological fluid sample as required.

32. On or about September 8, 2021, Respondent was sent a letter, via email and United
States Postal Service, requesting an explanation as to why he failed to check-in and provide a
biological fluid sample the previous day. Resiaondent did not provide a response to the Board’s
inquiry as requested. '

33. On or about September 13, 2021, Respondent failed to check-in during program hours
as required. |

34. On or about September 15, 2021, Respondent’s quarterly interview was conducted by
the Board’s Probati;)n Inspector II. When asked for an explanation as to his non-compliance with
the biological fluid testing condition of his probation on September 7, 2021, Respondent stated he
forgot.

35. On or about October 10, 2021, Respondent failed to check-in during program hours

as required.
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36.  On or about October 1 1, 2021, Respondent was sent a non-compliance letter for the
missed check-in the day before. Respondent replied, via email, stating that he was sorry and
would be more alert in the future.

37. Respondent’s probation is subject to revocation due to his failure to comply with
Condition 6 as required. |

SECOND CAUSE TO REVOKE PROBATION

. (Violation of Probation Condition for Substance Abusing Licensees)
38. At all times after the effective date of Respondent's probation, in Case Nufnber 800- .

2015-012720, Condition 9 provides, in pertinent part:

VIOLATION OF PROBATION CONDITION FOR SUBSTANCE ABUSING
LICENSEES. Failure to fully comply with any term or condition of probation is a violation of

probation.

A. If Respondent commits a major violation of probation as defined by section
1361.52, subdivision (a), of Title 16 of the California Code of Regulations, the Board shall
take one or more of the following actions:

(1) Issue an immediate cease-practice order and order Respondent to undergo a
clinical diagnostic evaluation to be conducted in accordance with section 1361.5,
subdivision (c)(1), of Title 16 of the California Code of Regulations, at Respondent's
expense. The cease-practice order issued by the Board or its designee shall state that
respondent must test negative for at least a month of continuous biological fluid testing
before being allowed to resume practice. For purposes of the determining the length of
time a respondent must test negative while undergoing continuous biological fluid testing
following issuance of a cease-practice order, a month is defined as thirty calendar (30) days.
Respondent may not resume the practice of medicine until notified in writing by the Board
or its designee that he or she may do so.

(2) Increase the frequency of biological fluid testing.

(3) Refer Respondent for further disciplinary action, such as suspension,
revocation, or other action as determined by the Board or its designee.

B....

C. Nothing in this Decision shall be considered a limitation on the Board's
authority to revoke Respondent's probation if he or she has violated any term or condition
of probation. If Respondent violates probation in any respect, the Board, after giving
Respondent notice and the opportunity to be heard, may revoke probation and carry out the
disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, . . . is

10
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filed against respondent during probation, the Board shall have continuing jurisdiction until
the matter is final, and the period of probation shall be extended until the matter is final.

39. Respondent's prbbation is subject to revocation because he failed to comply with
Condition 9, referenced above. The facts and circumstances regarding this violation are as
follows:

| 40. Paragraphs 17 through 36, above, inclusive, are incorporated by referef;ce as if fully
set forth herein.

41. Respondent has shown a pattern of continuous non-compliance with the biological
fluid testing condition of probation and his probation is subject to revocation because he failed to
comply With Condition 9, referenced above.

DISCIPLINE CONSIDERATIONS

42. To determine the degree of discipline, if any, to be impdsed on Respondent,
Complainant alleges that on or about April 16, 2014, in a prior disciplinary action titled In the
M&tter of the Accusation Against Carlos Montenegro, M.D. before the Board, in Case No. 22-
2010-205578, Respondent's Certificate was revoked, the revocation stayed and placed on four (4)
years' probation on various ferms and conditions for aiding and abetting the unlicensed practice of
medicine. That Decision is now final and is incorporated by reference as if fully set forth herein.

43. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about May 22, 2020, in a prior discipliﬁary action titled In the
Matter of the First Amended Accusation and Petition to Revoke Probation Against Carlos
Humberto Montenegro, M.D. before the Board, in Case No. 800-2015-012720, Respondent's
Certificate was revoked, aﬁd the renovétion stayed and his probation was extended for two (2)
additional years on the same terms and conditions, in addition to.the substance-abusing licensee
terms and conditions. for repeatéd/negligent acts in his care and treatment of three patients and for
failing to obey all laws, a violation of probation, when he was convicted of driving under the
ilnﬂuence of alcohol. That Decision is now final and is: .incorporated by reference as if fully set

forth herein.

1
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44.  To determine the degree of discipliné, if any, to be imposed on Respondent,
Complainant alleges that on or about July 31, 2020, the Board issued a Cease Pra;ctice Order and
order of abatement to undergo 30-days of negative biological fluid testing for failing to check-in
during program hours on or about May 30, June 1-3, June 5-7, June 17-18, Juﬁe 20, June 27-28,
July 8, July 10, and July 23, 2020, and for failing to provide a biological fluid sample on June 5,
2020, when Seiected to provide a sample as required. That. CPO was lifted on September 11, |
2020, is now final, and is incorporated by reference as if fully set forth herein.

45. To determine the degree of discipline, if any, to be imposed on Respondent,
Complainant alleges that on or about December 22, 2020, in a prior action, the Board issued .
Citation Number 800-2020-073387, and ordered Respondent to maintain compliance with all

terms and conditioﬁs of his probationary orders and to pay a fine of $350.00, for his failures to

N

check-in during-program hours on October 9, October 14 (sic), October 28, November 9, and
November 12 (sic), 2020. That Citation is now final and is incorporated by reference as if fully
set forth.

46. To determine the degree of discipline, if any, to be imposed on Respondent,
Complaiﬂant alleges that on or about February 26, 2021, the Board issued a Cease Practice Order
and order of abatement to undergo 30-days of negative biological ﬂuid testing for his failure to
check-in during program hours on or about December 11, December 20-21, December 29, 202‘0,
January 2, January 6, January 10-11, January 14-16, January 19, January 21, January_26-30,
February 5-6, 2021, and his failures to provide the biological fluid samples as required on or
about J. énuary 8, January 11, January 14, January 17, and Februafy 5,2021. That CPO was lifted
on April 22, 2021, is now final, and is incorporated by reference as if fully set forth.

//
I
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a decision:

1. Révoking the probation that was granted by the Medical Board of California in Case
No. 22-2010-205578 and Case No. 800-2015-012720, and imposing the disciplinary ;)rders that
were stayed, thereby revoking Physician's and Surgeon's Certificate No. A 488 1.1 issued to Carlos
Humberto Montenegro, M.D.; -

2. Revoking or suspending Physician's and Surgeon's Certificate No. A 48811, issued to
Respondent, Carlos Humberto Montenegro, M.D.; |

3. Revoking, suspending, or denying approval of Respondent, Carlos Humberto
Montenegro, M.D.’s authority to supervise physician's assistants, pursuant to section 3527 of the
Code; |

4. Ordering Respondent, Carlos Humberto Montenegro, M.D. to pay the Medical Board
of California the reasonable costs of the investigation and enforcement of this case, and, if placed
on probation, the costs of probaﬁon monitoring; and

5. Taking such other and further action as deemed necessary and proper.

DATED: DEC 2 1 2021 - - Reji Varghese

( (. WILLIAM PRASIFKA Depuiy Director
Executive Director '

Medical Board of California

Department of Consumer Affairs

State of California

kY

Complainant

LA2021604364
64756991.docx
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Exhibit A

Decisions and Orders

Medical Board of California Case Nos. 22-2010-205578 & 800-2015-012720



BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS -

STATE OF CALIFORNIA

In the Matter of the Accusation )
Against: )
)

. ) 1]

CARLOS MONTENEGRO, M.D. ) Case No. 22-2010-205578

) /

Physician's and Surgeon's )
Certificate No. A-48811 )
)
Respondent )
)

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on April 16, 2014.

IT IS SO ORDERED: March 17, 2014.

MEDICAL BOARD OF CALIFORNIA

Dev Gnanadev,
Panel B

.D., Chair
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KAMALA D. HARRIS

Attorney General of California

ROBERT MCKIM BELL

Supervising Deputy Attorney General

CINDY M. LoPEZ

Deputy Attorney General

State Bar No. 119988
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-7373
Facsimile: (213) 897-9395

Attorneys for Complainant

BEFORE THE
- MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 22-2010-205578

CARLOS MONTENEGRO, M.D. OAH No. 2013050209

PO BOX 94743

PASADENA, CA 91109

Physician's and Surgeon's Certificate No. STIPULATED SETTLEMENT AND

A48811 DISCIPLINARY ORDER
Respondent. .

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:
PARTIES

1.  Kimberly Kirchmeyer ("Complainant") is the Interim Executive Director of the
Medical Board of California. She brought this action soleiy in her official capacity and is
represented in this matter by Kamala D. Harris, Attornéy Generaj of the Staté of California, by
Cindy M. Lopez, Deputy Attorney General.

2.  Respondent Carlos Montenegro, M.D. ("Respondent") is represented in this
proceeding by attorney Nicholas D. Jurkowitz, Esq., whose address is: 11835 West Olympic
Boulevard, Suite 925, Los Angeles, CA 90064.

3. On or about October 22, 1990, the Medical Board of California issued Physician's and
Surgeon’é Certificate No. A48811 to Respondent. The Physician's and Surgeon's Certificate was

1
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in full force and effect at all times relevant to the charges brought in- Accusation No. 22-2010-
205578 and will expire on August 31, 2014, unless renewed.
JURISDICTION

\

4. Accusation No. 22-2010-205578 was filed before thé Medical Board of California

(Board) , Department of Consumer Affairs, and is currently pending against Respondent. The
Accusation and all other statutorily required documents were properly served on Respondent on
March 11, 2013. Respondént timely filed his Notice of Defense contesting the Accusation.
5. A copy of Accusation No. 22-2010-205578 is attached as exhibit A and incorporated
herein by reference.

ADVISEMENT AND WAIVERS

6. Respoﬁdent has ‘careﬁllly read, fully discussed with counsel, and understands the
charges-and allegations in Accusation No. 22-2010-205578. Respondent has also carefully rcnead,'
fully discussed with counsel, and understands the effects of this Stipulated Seﬂ ement and
Disciplinary Order.

7.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to be represented by counsel at
his own expense; the right to confront and cross-examine the witnesses against him; thé right to
present evidence and to testify on his own behalf; the,right to the issuance of subpoenas to compel
the attendance of witnesses and the production of documents; the right to reconsideration and
court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other applicable laws.

8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above. 7

CULPABILITY

9.  Respondent understands and agrees that the charges and allegations in Accusation
No. 22-2010-205578, if proven at a hearing, constitute cause for imposing discipline upon his

Physician's and Surgeon's Certificate.

STIPI M ATEDN SFTTT.FMENT (22.2010-205578)




'10.  For the purpose of resolving the Accusation without the expense and uncertainty of
further }Sroceedings, Respondent agrees that, at a hearing, Complainant could establish a factual
basis for the charges in the Accusation, and that Respondent hereby gives up his right to contest

those charges. ' g

11. Respondent agrees that his Physician's and Surgeon's Certificate is subject to
discipline and he agrees to be.bound by the Board's probationary terms as set forth in the

Disciplinary Order below.

CONTINGENCY

12.  This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly with the Board regarding this stipulation and
settlement, without notice to or participation by Respondent or his counsel. -By signing the
stipulation, Respondent understands and agrees that he may not withdraw hls agreement or seek
to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails
to adopt this stipulation as its Decision and Order. the Stipulated Settlement and Disciplinary
Ordér shall be of no force or effect, except for this paragraph, it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter. .

13.  The ;;arties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals.

14. In consideration of the foregoing admissions and stipulations, the parties agree that

the Board may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:

(FS )
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DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician's and Surgeon's Certificate No. A48811 1ssued
to Respondent is revoked. However, the revocation is stayed and Respondent is placed on

probation for four (4) years on the following terms and conditions.

1. EDUCATION COURSE. Within 60 calendar days of the effective date of this

Decision, and on an annual basis thereafter, Respondent shall submit to the Board or its designee
for its prior approval educational program(s) or course(s) which shall not be less than 40 hours
per vear, for each year of probation. The educational program(s) or course(s) shall be aimed at
correcting any areas of deficient practice or knowledge and shall be Category I certified. The
eduqational program(s) or course(s) shall be at Respondent’s expense and shall be in addition to
the Conﬁnuing Medical Education (CME) requirements for renewal of licer\lsure. Following the
completion of each course, the Board or its designee may administer an examination to test
Respondent’s knowledge of the course. Respondent shall pro;fide proof of attendance for 65 ﬁ
hours of CME of which 40 hours were in satisfaction of this condition.

2.  PROFESSIONALISM PROGRAM (ETHICS COURSE). Within 60 calendar days of

the effective date of this Decision, Respondent shall enroll in a professionalism program, that

meets the requirements of Title 16, California Code of Regulations (CCR) section 1358.

-Respondeht shall participate in and successfully complete that program. Respondent shall

provide any information and documents that the program may deem pertinent. Respbndént shall

successfully complete the classroom component of the program not later than six (6) months after

Respondent’s initial enrollment, and the longitudinal component of the program not later than the

time specified by the program, but no later than one (1) year after attending the classroom

component. The professionalism program shall be at Respondent’s expense and shall be in

addition to the Continuing Medical Education (CME) requirements for renewal of licensure.
A professionalism program taken after the acts that gave rise to the charges in the

Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board

or its designee, be accepted towards the fulfillment of this condition if the program would have

been approved by the Board or its designee had the program been taken after the effective date of

4
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this Decision.

Respondent shall'sﬁbmit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later
than 15 calendar days after the effective date of the Decision, whichever is later.

3. MONITORING - PRACTICE Within 30 calendar days of the effective date of this

Decision, Respondent shall submit to the Board or its designee for prior approval as a practice
monitor, the name and qualifications of one or more licensed physicians and surgeons whose
licenses are valid and in good .standing, and who are preferably American Board of Medical
Specialties (ABMS) certified. A monitor shall have no prior or current business or personal
relationship with Respondent, or other relationship that could reasonably be expected to
compromise the ability of the monitor to render fair and unbiased reports to the Board, including
but not limited to any form of bértering, shall be in Respondent’s field of practice, and must agree
to serve as Respondent’s monitor. Respondent shall pay all monitoring cosfs.

The Board or its designee shall provide the approved monitor v;/ith copies of the Decision
and Accusation, and a proposed monitoring plan. Within 15 calendar days of receipt of the
Decision, Accusation, and proposed monitoring plan, tlie monitor shall submit a signed statement
that the monitor has read the Decision and Accusation, fully understands the role of a monitor,
and agrees or disagrees with the proposed monitoring plan. If the monitor disagrees with the
proposed monitoriﬁg plan, the monitor shall submit a revised monitoring plan with the signed
st;tement for approval by the Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing throughout
prébation, Respondent’s practice shall be moﬁitc)red by the approved monitor. Respondent shall
make all records available for immediate inspection and copying on the prefnises by the monitor
at all times during business hours and shall retain the records for the entire term of probation.

If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective
date of this Decision, Respondent shall receive a notification from the B(;ard or its designee to
cease the practice of medicine within three (3) calendar days after being so notified. Respondent

shall cease the practice of medicine until a monitor is approved to provide monitoring

5
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respons;ibility.

The monitor(s) shall submit a quarterly written report to the Board or its designee which
includes an evaluation of Respondent’s performance, indicating whether Respondent’s practices
are within the standards of praétice of medicine, and whether Respondent is practicing medicine
safely. It shall be the sole responsibility of Respondent to ensure that the monitor submits the
quarterly written reports to the Board or its designee within 10 calendar days after the end of the
preceding quarter.

If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
such resignation or unavailability, submit to the Board or its desiénee, for prior approval, the
name and qualifications of a replacement monitor who will be ass_uming that responsibility within
15 calendar days. If Respondent fails to obtain approval of a replacement monitor within 60
calendar days of the resignation or unavailability of the monitor, Respon;ient shaH receive a
no. fication from the Board or its designee to cease the practice of medicine within three (3)
calendar days after being so notified Respondent shall cease the practice of medicine until a
replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, Respondent may participate in a professional enhancement program
equivalent to the one offered by the Physician Assessment and Clinical Education Program at the
University of California, San Diego School of Medicine, that includes, at m'inimum, quarterly - .
chart review, semi-annual practice assessment, and semi-annual review of professional growth
and education. Respondént shall participate in the professional enhancement program at \
Respondent’s expense throughout probation.

4. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the

Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hospital where pﬁvileges or membership are extended to
Respondent, at any other facility where Respondent engages in the practice of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chief
Executive. Officer at every insurance carrier which extends malpractice insurance coverage to

Respondent. Respondent shall submit proof of compliance to the Board or its designee within 15
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calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance carrier.

5. SUPERVISION OF PHYSICIAN ASSISTANTS. During probation, Respondent is

prohibited from supervising physician assistants.

6. OBEY ALL LAWS. Respondent shall obey all federal. state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court
ordered criminal probation, payments, and other orders.

7.  QUARTERLY DECLARATIONS. Resi)ondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probation.
Respondent shall submit quarterly declarations not later than 10 calendar days after the end

of the preceding quarter.

8. GENERAL PROi ATION REQUIREMENTS.

Compliance with Probation Unit

Respondént shall comply with the Board’s probation unit and all terms and conditions of

this Decision.

\

Address Changes

Respondent shall, at all times, keep tﬁe Board informed of Respondent’s business and
residence addresses, email address (if available), and telephone number. Changés of such
addresses shall be immediately communicated in writing to the Board or its designee. Under no
circumstances shall a post office box serve as an address of record, except as allowed by Business |
and Professions Code section 2021(b). | \

Place of Practice

>~ Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

. License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s

7
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license.

_ Travel or Residence Qutside California

-

Respondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contemplated to Jast. more thén thirty
(30) calendar days.

In the event Respondent should leave the State of Califomia.to reside or to practice
Respondent shall notify the Board or its designee in writing 30 calendar days pﬁor to the dates of

departure and return.

9. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be
available in person upon request for interviews either at Respondent s place of business or at the
probation unit office, with or w1thout prior notice throughout the term of probation.

10. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in writing withiﬁ 15 calendar days of any pe. ods of non-practice ]asting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not praCticiﬁg medicine in California as defined in
Business and Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month

in direct patient care, clinical activity or teaching, or other activity as approved by the Board. All

time spent in an intensive training program which has been approved by the Board or its designee

shall not be considered non-practice. Practicing medicine in another state ;)f the United States or
Federal jurisdiction while on probation with the medical licensing authority of that state or
jurisdiction shall not be considered ﬁon-practice. A Board-ordered suspension of practice shall
not be considered as a period of non-practice. /

In the event Respondent’s period of non-practice while on probation exceeds 18_ca1endar
months, Respondent shall successfully complete a clinical training program that meets the criteria
of Condition 18 of the current version of the Board's “Manual of Model Disciplinary Orders and
Disciplinary Guidelines™ prior to resuming the‘practicé of medicine.

Respondent’s period of non-practice while on probatién shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

8
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Periods of non-practice will relieve Respondent of the responsibility to comply with the
probationary terms and conditions with the exception of this condition and the following terms
and conditions of prbbation: Obey All Laws; and General Probation Requirements.

11. COMPLETION OF PROBATION. Respondent shall comply with all financial

obligationé (e.g., restitution, probation costs) not later than 120 calendar days prior to the
completion of probation. Upon successful completion of probation, Respondent’s certificate shall

be fully restored.

12.  VIOLATION OF PROBATION. Failure to fully compiy with any term or condition
of probation is a violation of probation. If Respondent violates probation in any respect, the |
Board, after giving Respondent notice and the opportuhity to be heard, may revoke probation and
caﬁy out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation.
or an Interim Suspc?nsion Order is filed against Respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be « xtended until

the matter is final.

13. LICENSE SURRENDER. Following the effective date of this Decision, if

Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy
the terms and conditions of probation, Respondent may reqﬁest to surrender his or her license.
The Board reserves the right to evaluate Respondent’s request and to exercise its discretion in
determining whether or not to grant the request, or to take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrer‘lder,\ Respopdent
shall within 15 calenda\r days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditions of probation. If Respondent r‘e-applies’for a medical ’license, the

application shall be treated as a petitidn for reinstatement of a revoked certificate.

14. PROBATION MONITORING COSTS. Respondent shall pay the costs associated

with probation monitoring each and every year of probation, as designated by the Board, which
may be adjustéd on an annual basis. Such costs shall be payable to the Medical Board of

California and delivered to the Board or its designee no later than January 31 of each calendar

9
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year.

ACCEPTANCE

I have carefully read the above Stipulated Settlement and Disciplinary Order and have fully”
discussed it with my attorney, NicholaE D.J urkowit;, Esq.. I understand the stipulation and the
effect it will have on my Physician's and Surgeon's Certiﬁcate. I enter into this Stipulated |
Settlement and Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be

bound by the Decision and Order of the Medical Board of California.

7

CARLOS M@NTENEG\(TM D.
Respondent

I have read and fully discussed with Respondent CARLOS MONTENEGRO, M.D. the

DATED: 2/ 4/1Y

terms and conditions and other matters contained in the above Stipulated Settlement and
Disciplinary Order. I approve its form and co tent/’lf\
DATED: - & =71 i :

Nlcholas D. ﬁlﬂ{g&/—ﬁf Esq.

Attorney fgr espondent

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California.
Dated: 2 b ) v Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California
ROBERT MCKIM BELL

Supervising Deputy Attorney General

O ey 177 vﬁv)

CINDY M. LoPEZ
Deputy Attorney General
Attorneys for Complainant
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FILED
STATE OF CALIFORNIA

%?tMALA 8 HAzllelsf Californ MEDICAL BOARD OF CALIFORNIA
orney ueneral ot Latirornia CRAMENTO 20
ROBERT McKiM BELL SB?( Q,.L\) bmfﬁ;\é’;w’\s%
Supervising Deputy Attorney General ‘

CINDY M. LoPEZ
Deputy Attorney General

State Bar No. 119988

California Department of Justice

300 So. Spring Street, Suite 1702

Los Angeles, California 90013

Telephone (213) 897-7373

Facsimile: (213) 897-9395
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 22-2010-205578
CARLOS MONTENEGRO, M.D. |
Post Office Box 94743 ACCUSATION

Pasadena, California 91109

Phyéician's and Surgeon's Certificate No.
A48811

-Respondent.

Complainant alleges:
| PARTIES
1. Linda i( Whitney (Complainant) brings this Accusation solely in her official capacity
as the Executive Director of the Medlcal Board of Cahforma (Board).
2. On or about October 22, 1990, the Board issued Physician's and Surgeon's Certlﬁcate
number A48811 to Carlos Montenegro, M.D. (Respondent). On September 13, 2012, as a result
of bail conditions imposed following Complainant’s Penal Code section 23 motion, Respondent’s

license was restricted. Those restrictions are currently still in place. His license will expire on

August 31, 2014, unless renewed. |

Accusation
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JURISDICTION

3.  This Accusation is brought before the Board under the authority of the following
laws. All section references are to the Business and Professions Code unless otherwise indicated.
4.  Section 2227 of the Code provides that a licensee who is found guilty under the

Medical Practice Act may. have his or her license revoked, suspended for a period not to exceed
one year, placed on probation and required to pay the costs of ;;robation ﬁonitoring, or such other
action taken in relation to discipline as the Division deems proper.

5. Section 2234 of the Code, states:

"The board shall take action against any licensee who is charged with unprofessional
conduct.l In addition to other provisions“ of this article, unprofessional conduct includes, but is not
limited to, the following:

"(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or coﬁspiring to violate any provision of this chapter.

"(b) Gross negligence.

"(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or
6missions. An initial negligent act or omission followed by a séparate and distinct departure from
the applicable standard of care shall constitute repeated negligent acts. |

"(1) An initial negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the patient shall constitute a single‘ negligent act.

"(2) When the standard of care requires a'change in the diagnosis, act, or omission that
constitutes the negligent act described in paragfaph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in tre‘atmen;c, and the licensee's conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the
standard of care.

"(d) Incompetence.

“(e) The commission of any act involving dishonesty or corruption which is substantially -
related to the qualifications, functions, or duties of a physician and surgeon.

"(f) Any action or conduct which would have warranted the denial of a certificate.

2
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"(g) The practice of medicine from this state into another state or country without meeting -
the legal requirements of that state or country for the practice of medicine. Section 2314 shall not
apply to this subdivision. This subdivision shall become operative upon the implementation of the _
proposed registration program described in Section 2052.5.

"(h) The repeated failure by a certificate holder, in the absence of gdod cause, to attend and
participate in an interview scheduled by the mutual e;greement of the certificate holder and the
board. This subdivision shall only apply to a certificate holder who is the subject of an
investigation by the board."

6. Section 2052 of the Code states:

"(a) Notwithstanding Section 146, any person who practices or attempts to practice, or who
advertises or holds himself or herself out a§ practicing,_ any system or mode of treating the sick or
afflicted in this state, or who diagnoses, treats, operates for, or prescribes for any ailment,
blemish, deformity, disease, disfigurement, disorder, injury, or other physical or mental condition .
.of any person, without having at the time of so doing a valid, unrevoked, or ﬁnsuspended
certificate as provided in this chapter [Chapter 5, the Medical Prgctice Act], or without being
authorized to perform the act pursuant to a certiﬁcate' obtained in accordance with some othér
provision of law, is guilty of a public offense, punishablé by a fine not exceeding ten thousand
dollars ($10,000), by imprisonment in the state prison, by imprisonment in a county jail not
exceeding one year, or by both the fine and either imprisonment.

"(b) Any person who conspires with or aids or abets another to commit ariy act described in
subdivision (a) is guilty of a public offense, subject to the punishment described in that
subdivision.

"(c) The remedy provided in this section shall not preclude any other remedy provided by

"

law.
l
I
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CAUSE FOR DISCIPLINE B

_(Aiding and Abetting the Unlicensed Practice of Medicine)

7. . Respondent is subject to disciplinary action under section 2052 in that he aided and
abetted an unlicensed person, Alberto Cota, in the practice of medicine. The circumstances are és
follows: »

“A.  On August 8, 2012, in proceedings \entitledl, People of the State of California vs.
Carlos Humberto Montenegro, case number 2CA01183 in the Supeﬁor Court of Los Angeles
County, Respondent was charged with 12 counts of aiding and abetting the unliceﬁsed practice of
medicine by ./ﬁberto Cota, a violaﬁon of Business and Professions Code section 2052, -
subdivision (b). He was alleged to have committed these crimes from August 2009 through
March 2010. It was further alleged that Respondent committed eleven counts of altering medical
records in violation of Penal Code section 471.5, from January 24, 2012 to May 9,A2012. This
criminal case is still pending.

B.  OnMarch 18, 2010, the Board receivevd a telephone complaint from a detective at the
Los Angeles Police Department (LAPD) alleging that a person named Alberto Cota was
fepresenting himself as a doctor at the medical offices of Respondent. The complaint originated
from a female patient, M.T.

C. OnFebruary 2, 20i0, M.T. went to Respondent’s clinic for comp}aints of back pain.
She did not see Respondent; instead, she was treated by Cota. Alberto Cota had the patient stand
in front of him, pull her pants below her hips and he grabbed her buttocks with his right hand and
held her stomach with his left hand. Then he gave her an injection in her lower back.

D.  After Cota grabbed M.T., he moved her underwear to one side and inserted his finger
into her vagina, and said, "you're good." After the éxam, Cota gave M.T. his phone number and
said to call him. He hugged her and left the room. | _ |

-E. M.T. reported this to the LAPD. On March 2, 2010, M.T.-was asked by the police
department to do a pretext call. While on the phone, Cota conﬁrmed that when he touched her she

was "wet" and he was excited by this. They also discussed arranging a date.

t
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F. On March 16, 2010, Cota was arrested for a violation of PC 289(d), penetfation with
a foreign object.’

G. OnApril 9, 2010, an LAPD detective went to Respondent's clinic and saw Cota
wearing a white lab coat that said "Dr. Cota" on it. There were no other doctors present.

H.  Medical Board investigators interviewed several patients regarding their care and
treatment at Respondeht’s clinic. Many of these patients were treated by Cota in or around 2009
through 2012. Patient N.U., a 17-year-old male, was treated by both Cota and Respondent. Cota'
treated him for mosquito bites and prescribed medications.

I Patient J.P., a female, went to Respondent’s clinic and was treated by Cota, who she
referred to as “Dr. Cota.” She indicated that Respondent only came to the clinic in the afternoon.
Respondent told her if he was not available, she could see Cota. Cota-prescribed medications to
her. J.P. had a colonoscopy performed by Cota. Although she was treated by Cota, her
insurance (Anthem) was billed as if she saw Respondent.

I.  Patient J.M.B. and her children were treated by Cota. She was always referred to Cota
and was not treated by Respondent. Cota prescribed antibiotics to her and her children. He
performed pap smears on her. At some point J.M.B. was told by a pharmacist that Cota was not
a doctor, so she called Respondent's office to confirm this. A woman named "Samantha"
answered the phone and told her the only doctor who worked at the clinic was Respondent.
Samantha told J.M.B. that if she was asked by authorities to tell therﬁ énly Respbndent treated
her.

K. Patient A.B.C. treated at Respondent's clinic. Her children were treated by Coté.
Cota performed a surgery on her son's toe, R.B. |

L. - Patient R.C.R. and her children were treated by Cota at Respondent’s‘ clinic. Cota
treated her daughters G.M., L.M,, and M.M. She referred to him as "Dr. Cota" and he never
corrected her. They were treated by Cota from August 2009 through June 2010.

!In July 2012, Cota was convicted of sexual battery and practicing medicine without a license. He was
placed on summary probation, ordered to serve time in county jail, and had to register as a sex offender.

Accusation
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"DATED: March 11, 2013 W

M. On Decembér 16,2011, Respondent was interviewed by investigators with the
Medical Board. He admitted that he never verified Cota's credentials when he hired him as a
"medical assistant." Respondent claimed he is always at the clinic when Cota is there. He
admitted that his staff called him "Dr. Cota". Respondent also admitted that he never tqld‘ Cota
not to call himself a doctor, nér did Respondent discourage his staff from referring to him as “Dr.
Cota.” |

PRAYER

WHEREFORE, Complainant requests that a hearing‘\be held on the matters herein aIleged,
and that following the hearing, the Medical Board of California issue a decision:

1. Revoking or suspending Physician's and Surgeon's Certificate Number A4881 1, .
issued to Carlos Montenegro, M.D.;

2. Revoking, suspending, or denying approval of his authority to supervise physician
assistants, pursuant to section 3527 of the Code; \

o ./
3. Ordering him to pay the costs of probation monitoring;

4.  Taking such other and further action as deemed necessary and proper.

/
LINDA K/ WHITNEV v W
Executivé Director
Medical Board of California

Department of Consumer Affairs
State of California

Complainant

LA2013607323
60949488.doc
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BEFORE THE C
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Amended Accusation
and Petition to Revoke Probation Against

\ Case No. 800-2015-012720
Carlos Humberto Montenegro, M.D.

Physician’s and Surgeon’s
Certificate License No.. A 48811

\

Respondent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Departiment of Consumer Affairs,
State of California.

This Decision shall become effective at 5:00 p.m. on May 22, 2020.

IT IS SO ORDERED: April 24, 2020.

( MEDICAL BOARD OF CALIFORNIA

Kristina D. Lawson, J.D., Chair
Panel B

i ’

DCU22 (Rev 01-2619)
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HOWN

XAVIER BECERRA

Attorney General of California

ROBERT MCKIM BELL

Supervising Deputy Attorney General

COLLEEN M. MCGURRIN

State Bar No. 147250

California Department of Justice

300 South Spring Street, Suite 1702

Los Angeles, California 90013
Telephone: (213) 269-6546
Facsimile: (213) 897-9395

Attorneys for Complainant

BEFORE THE

- MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA '

In the Matter of the Amended Accusation and Petition

to Revoke Probation Against:

CARLOS HUMBERTO MONTENEGRO, M.D.

P. O. Box 94743
Pasadena, CA 91109

Physician's and Surgeon's Certificate No. A 48811,

Case No. 800-2015-012720
OAH No. 2018030969.1

STIPULATED SETTLEMENT
AND DISCIPLINARY ORDER

(

Respondent.

\

IT IS HEREBY STiPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:

PARTIES

- 1. Kimberly Kirchmeyer (Complainant) is the Executive Director of the-Medical Boérd

of California (Board). She brought this action solely in her official capacity and is represented in

this matter by Xavier Becerra, Attorney General of the State of California, by Colleen M.

McGurrin, Deputy Attorney General.

2. Carlos Humberto Montenegro, M.D. (Respondent) is representing himself in this

proceeding and has chosen not to exercise his right to be represented by counsel.

3. On or about October 22, 1990, the Board issued Physician's and Surgeon's Certificate

1
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No. A 48811 to Respondent. The Physician's and Surgeon's Certiﬁcéte was in full force and

effect at all times relevant to the charges brought in First Amended Accusation and Petition to |

Revoke Probation No. 800-2015-012720, and will expire on August 31, 2020, unless renewed.
JURISDICTION )

4.  First Amended Accusation and Petition to Revoke Probation No. 800-2015-012720
was filed before the Board, and is currently pending against Respondent. The First Amended
Accusation and Petition to Revoke Probation and all other statutorily required documents were

properly served on Respondent on October 31, 2018. Respondent timely filed his Notice of

Defense contesting the Amended Accusation.

5. A copy of First Amended Accusation and Petition to Revoke Probation No. 800-
2015-012720 is attached as exhibit A and incorporated herein by reference.
~ ADVISEMENT AND WAIVERS

6.  Respondent has carefully read, and understands the charges and allegations in First
Amended Accusatiori and Petition to Revoke Probation No. 800-2015-012720. Respondent has
also carefully read, and understands the effects of this Stipulated Settlement and Disciplinary
Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the First Amended Accusation and Petition to Revoke
Probation; the right to be represented by counsel at his own expensé; the right to confront and
cross-examine the witnesses against him; the iight to present evidence and to testify on his own
behalf; the right to the issuance of subpoenas to compel the attendance of witnesses and the
productionr of documents; the right to reconsideration and court review of an adverse decision;
and all other rights accorded by the California Administrative Procedure Act and other applicable
laws. | -

8.  Respondent fi'eely, voluntarily, knowingly, and intelligently waives and gives up each
and every right set forth above.

» CULPABILITY

9.  Respondent understands and agrees that the charges and allegations in First Amended

2
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Accusation and Petition to Revoke Probation No. 800-2015-012720, if proven at a hearing,
constitute cause for imposing discipline upon his Physician's and Surgeon's Certificate.

10.  For the purpose of resolving the First Amended Accusation and Petition to Revoke
Probation without the expense and uncertainty of further proceedings, Respondent agrees that, at
a hearing, Complainal;t could establish a prima facie case for the charges in the First Amended
Accusation and Petition to Revdke Probation, and that Respondent hereby gives up his r.ight to
contest those charges.

I1.  Respondent agrees that his Physician's and Surgeon's Certificate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the
Disciplinary Order below..

12. Respondent agrees that if he éver petitions for early termination or modification of
probation, or if the Board ever petitions for revocation of probation, all of the charges and
allegations contained in First Amended Accusation and P?:tition to Revoke Probation No. 800-
2015-012720 shall be deemed true, correct anc‘{ fully admitted by Respondent for purposes of that
proceeding or any other licensing proceeding involving Respondent in the State of California.

CONTINGENCY

13. This s\tipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff 6f the Medical
Board of California m'ay communicate directly with the Board regarding this stipulation and
settlement, without notice to or participation by Respondent. By signing the stipulation,

Respondent understands and agrees that he may not withdraw his agreement or seek to rescind the

Vstipulation prior to the time the Board considers and acts upon it. Ifthe Board fails to adopt this

stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of
no force or effect, except for this paragraph, it shall be inadmissible in any legal action between
the parties, and the Board shall not be disqualified from further action by having consideréd this
matter. ) _

14. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

3
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signatures thereto, shall have the same force and effect as thé originals.

15. In consideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED tﬁat the term of four years of probatioﬁ imposed on Physician's
and Surgeon's Certiﬁcafe No. A 48811 issued to Respondent.Carlos HumBerto Montenegro, M.D.
by the Decision and Order in Cése No. 22-2010-205575, effective April 16, 2014, a true copy of
which is attached as Exhibit B, is extended for‘ an additioﬁal two (2) years, continuing the practice
monitor and educational course conditions therein, and adding the féllowing terms and
conditions. All other terms and conditions of said Decision and Order remain unchanged and
unaffected.

[.  PRESCRIBING PRACTICES COURSE. Within 60 calendar days of the effective

dz_ite of this Decision, Respondeﬁt shall erirol! in a course in prescribing practié:es approved in
advance by the Board or its designee. Respondent shall provide the approved course provider
with any information and documents that the approved course provider may deem pertinent.
Respondent shall participate in and successfully complete the classroom component of the course
not later than six (6) months after Respondent’s initial enrollment. Respondent shall successfully
complete any other component of the course yvithin one (1) year of enrollment. The prescribing
practices course shall be at Respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

A prescribing practices course taken after the acts that gave rise to the charges in the
Amended Accusation, but prior to the effective date of this Decision may, in the sole discretion of
the Board or its designee, be accepted towards the fulﬁllmeﬁt of this condition if the course would _
have been approved by the Board or its designee had the course been taken after the effective date
of this Decision.

Respondent shall submit a certification of successful completion to the Board or its

designee not later than 15 calendar days after successfully completing the course, or not later than

\

- 4

STIPULATED SETTLEMENT (800-2015-012720)




HOwWN

o N &N D

O

10
11
12

13-

14
15
16
17
18
19
\20
‘ 21
22
23
24
25
26
27
28

15 calendar days after the effective date of this Decision, whichever is later.

2. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

date of this Decision, Respondent shall enroll in a course in medical record keeping approved in
\

advance by the Board or its dgsignee. Respondent shall provide the approved course provider
with any information and dl)cuments that the approved course provider may deem »pertinent.
Respendent shall participate in and successfully complete the classroom component of the course
not ldter than six (6) months after Respondent’s initial enrollnlent. Respondent shall snccessfully
complete any other component of the course within one >(]) year of enrollment. The medical
record keeping course shall be at Respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

A medical record keeping course taken after the acts that gave rise to the charges in the
Amended Accusation, but prior to the effective date of this Decision may, in the sole discretion of
the Board or its designee, be accepted towards the fulfillment of this condition if the course would
have been approved by the Board or its designee had the course been taken after the effeetive date
of this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than
15 calendar days after the effective date of this Decxsnon, whlchever is later.

3. ALCOHOL - ABSTAIN FROM USE: Respondent shall abstain completely from the

use of products or beverages containing alcohol

4. CLINICAL DIAGNOSTIC EVALUATIONS AND REPORTS: Within thlrty 30)

calendar days of the effective date of this Decision, and on whatever periodic basis thereafter as
may be required by the Board or its designee, Respondent shall undergo and complete a clinical
diagnostic evaluation, including any and all testing deemed riecessary, by a Board-appointed
board certified physician and surgeon. The examiner shall consider any information provided by
the Board or its designee and any other information he or she deems relevant, and shall furnish a
written evaluatlon report to the Board or its desxgnee

The clmlcal diagnostic evaluation shall be conducted by a licensed physician and surgeon

5
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who holds a valid, unrestricted license, has three (3) years’ experience in providing evaluations of
physicians and surgeons with substance abuse disorders, and is approved by the Board or its
designee. The clinical diagnoétic evaluation shall be conducted in-accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic evaluations. The
ev?.luator shall not have a current or former financial, personal, or business relationship with
Respondent within the last five (5) years. The evaluator shall provide an objective, unbiased, and
independent evaluation. The clinical dingnostic evaluation report shall set forth, in the |
evaluator’s opinion, whether Respondent has a substance abuse problem, whether Respondent is a
threat to himself or others and recommendatlons for substance abuse treatment, practice
restrictions, or other recommendations related to Resp\ondent’s rehabilitation and ability to
practice safely. If the evaluator determines during the evaluation process, that Respondent is a
threat to himself or ofhers, the evaluator shnll notify the Bnard within twenty-four (24) hours of
such a determination. |

In formulating his or her opinion as to whether Respondent is safe to return to either part-

time or full-time pract'ice and what restrictions or recommendations should be imposed, including

_participation in an inpatient or outpatient treatment program, the evaluator shall consider the

following factors: Réspondent’s license type; Respondent’s history; Respondent’s documented
length of sobriety (i.e., length of time that has elapsed since Respondent’s last substance use);
Respondent’s séope and pattern of substance abuse; Respondent’s treatment history, medical
history and current medical condition; the nature, duration and severity of Respondent’s
substance abuse problem or problems; and whether Respondent is a threat to himself or the
public.

For all clinical diagnostic evaluations, a final written report shall be provided to the Board
no later than ten (10) days from the date the evaluator is assigned the matter. If the evaluator
requests additional information or time to complete the evaluation and report, an extension may
be granted, but shall not exceed thirty (30) days from the date the evaluator was originally
assigned the matter.

The Board shall review the clinical diagnostic evaluation report within five (5) business
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days of receipt to determine whether Respondent is safe to return to either part-time or full-time
practice and what restrictions or recommendations shall be imposed on Respondent based on the
recommendations made by the evaluator. Respondent shall not be returned to pfactice until he or
she has at least thirty (30) days of negative biological fluid t/ests or biological fluid tests indicating
that he has not used, consumed, ingested, or administered td himself a> prohibited substance, as
defined in section 1361 .51, subdivision (e), of Titl‘e 16 of the California Code of Regulations.

Clinical diagnostic evaluations conducted prior to the effective date of this Decision shall ?
not be accepted towards the fulfillment of this requirement. The cost of the clinical diagnostic
evaluation, including any and all testing deemed nccessary by the examiner, the Board or its
designee, shall be borne by the licensee.

Respondent shall not engage in the practice of medicine until notified by the f30ard or its
designee that he is fit to practice medicine safely. The period of time that Respondent is not
practicing medicine shall not be counted toward completion of the term of probation. Respondent
shall undergo bilological fluid testing as required in this Decision at least two (2) times per week
while awaiting the notification from the Board if he is fit to pracgicé medicine safely. - -

Respondent shall comply with all restrictions or cox;ditions recommended by the examiner
éonducting the clinical diagnostic evaluation within fifteen (15) calendar days after being notified
by the Board or its designee. .

5. NOTICE OF EMPLOYER OR SUPERVISOR INFORMA.TION. Within seven (7)
days of the effective date of this Decision, Respondent shall provide to the Board the names,
physical addresses, xﬁailing addresses, and felephone numbers of any and all employers and
supervisors. Respondent shall also provide specific, written consent for the Board, Respoﬁaent’s
Worksite monitor, and Respondent’s employers and supervisors to communicate regérding
Respondent’s work status, performance, and monitoring.

For purposes of this section, “supervisors” shall include the Chief of Staff and Health or
Well Being Committee Chair, or equivalent, if applicable, when the Respondent has medical staff
privileges.

6. BIOLOGICAL FLUID TESTING. Respondent shall immediately submit to

7 N
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biological fluid testing, at Respondent’s expense, upon request of the Board or its designee.
“Biological fluid testing” may include, but is not limited to, urine, blood, breathalyzer, hair
follicle testing, or similar drug screening approved by the Board or its designee. Respondent shall
make daily contact with the Board or its designee to determine whether biological fluid testing is

required. Respondent shall be tésted on the date of the notification as directed by the Board 6r its

designee. The Board may order a Respondent to undergo a biological fluid test on any day, at

any time, including weekends' and holidays. Except when testing on a specific d;ite as ordered by
the Board or its designee, the scheduling of biological fluid testing shall be done on a random
basis. The cost of biological fluid testing shall be borne by the Respondent.

During the first year of probation, Respondent shall be subject to 52 to 104 random tests.
During the second year of probation and for the duration of the probationary term, up to five (5)
years, Respondent shall be subje)ct to 36 to 104 random tests per year. Oﬁly .if there has been no
positivé biological fluid tests in the previous five (5) consecutive years of probation, may testing
be reduced to one (1) time pter month. Nothing precludes the Board from increasing the number
of random tests to. the first-year level of frequency for any reason.

Prior to pfaCticing medicine, Respondent shall contract with a laboratory or service,
approved in advance by the Board or its designee, that will conduct random, unannounced,
observed, biological fluid testing and meets all of the follovying standards:

(a) Its specimen collectors are either certified by the Drug and Alcohol Testing Industry

Association or have completed the training required to serve as a collector for the Unifed

States Department of Trénsportation.

(b) Its specimen collectors conform to the current United Sfates Department of

Transportation Specimen Collection Guidelines.

(c) Its testing locations comply with the Urine Specimen Collection Guidelines published

by the United States Department of Transportation without rggard to the type of test -

- administered. - |
(d) Its specimen collectors observe the collection of testing specimens.

(e) Its laboratories are certified and accredited by the United States Department of Health

8
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and Human Services.

(f) Its testing locations shall submit a specimen to a laboratory within one (1) business day
of receipt and all specimens collected shall be hAandled pursuant to chain of custody
précedures. The laboratory shall process and analyze the specimens and provide legally
defensible test results to the Board within seven (7) business days of receipt of the
specimen. The Board will be notiﬁed of non-negative results within oﬁe (1) business day
and will be notified of negative test results within seven (7) business days.

(g) Its tésting locations possess all the materials, equipment, and technical expertise
necessary in order to test Respondent on any day of the week.

(h) Its testing locations are able to scientifically test for urine, blood, and hair specimens
for the detection of alcohol and illegal and cbntrolled substances.

(i) It maintains testing sites located throughout California.

'(j) It 11_1aintains an automated 24-hour toll-free telephone system and/or a secure on-line

computer database that allows the Respondent to check in daily for testing.

~ (k) It maintains a secure, HIPAA-compliant website or computer system that allows staff

access to drug test results and compliance reporting information that is available 24 hours a
day. B
(1) It employs or contracts with toxicologists that are licenséd physicians and have
knowledge of substance abuse disorders and the appropriate medical training to interpret
and evaluz_lte laboratory biological fluid test results, medical histories, and any other
information relevant to biomedical information.

(m) It will not consider a toxicology screen to be negative if a positive result is obtained

while practicing, even if the Respondent holds a valid prescription for the substance.

Prior to changing testing locations for any reason, including during vacation or other travel,

alternative testing locations must be approved by the Board and meet the requirements above.

The contract shall require that the laboratory directly notify the Board or its designee of
)

non-negative results within one (1) business day and negative test results within seven (7)

business days of the results becoming available. Respondent shall maintain this laboratory or

9
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service contract during the period of probation.
A certified copy of any laboratory test result may be reéeived in evidencé in any
proceedings between the Board and Respondent.

7 If a biological fluid test result indicates Respondent has used, consumed, ingested, or
administered to himself or herself a lprohibited substance, the Board shall order Respondent to
cease practice and instruct Respondent to leave any place of work where Respondent is practicing
medicine or providing medical services. The Board shall immediately notify all of Respondent’s
employers, supervisors and work monitors, if any, that Respondent may not practice medicine or
provide medical services while the cease-practice order is in effect. /

A biological fluid test will not be considered negative if a positive result is obtained while

practicing, even if the practitioner holds a valid prescription for the substance. If no pfohibited

-substance use exists, the Board shall lift the cease-practice order within one (1) business day.

After the issuance of a cease-practice order, the Board shall determine whether the positive |
biological fluid test is in fact evidence of prohibited substance use by consulting with the
specimen collector and the laboratory, communicating with the licensee, his or her treating
physician(s), other health care provider, or group facilitator, as applicable.

For purposes of this condition, the terms “biological fluid testing” and “testing’ mean the
acquisition and chemical analysis of a Respondent’s urine, blood, breath, or hair.

For purposes of this condition, the term “prohibited substance” means an illegal drug, a

lawful drug not prescribed or ordered by an appropriately licensed health care provider for use by

Respondent and‘approved by the Board, alcohol, or any other substance the Respondent has been

instructed by the Board not to use, consume, ingest, or administer to himself or herself.

If the Board confirms that a positive biological fluid test is evidence of use of a prohibited
substance, Respondent has committed a major violation, as defined in section 1361.52(a), and the .
Board shall impose any or all of the consequences set forth in section 1361.52(b), in addition td
any other terms or conditions the Board d)ete_rmines are necessary for public protect{oh or to
enhance Respondent’s rehabilitation.

7. SUBSTANCE ABUSE SUPPORT GROUP MEETINGS. Within thirty (30) days of

10
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the effecﬁve date of this Decision, Respondent shall submit to the Board or its designee, for its
prior apbroval, the name of a substance abuse support group which he shall attend for the duration
of probation. Respondent shall attend substance abuse support group meetings at least once per
Week, or as ordered by the Board or its designee. Respondent shall pay all substance abuse
support group meeting costs. |

" The facilitator of the substance abuse support group meeting shall have a minimum of three
(3) years experiénce in the treatment and rchabilitatiém of substance abuse, and shall be licensed

or certified by the state or nationally certified organizations. The facilitator shall not have a

-current or former financial, personal, or business relationship with Respondent within the last five

(5) years. Respondent’s previous participation in a substance abuse group support meeting led by
the same facilitator does not constitute a prohibited current or former financial, personal, or
business relationship.

The facilitator shall provide a signed document to the Board or its designee showing
Respondent’s name, the group name, the date and location of the meeting, Respondent’s
attendance, and Respondent’s level of participation and progress. The facilitator shall report any
unexcused absence by Respondent from any substance abuse supbort group -meeting to the Board,
or its designee, within twenty-four (24) hours of the unexcused absence. |

8.. WORKSITE MONITOR FOR SUBSTANCE-ABUSING LICENSEE. Within thirty

(30) calendar days of the effective date of this Decision, Respondent shall submit to the Board or
its designee for prior épproval as a worksite monitor, the name and qualifications of one or more
licensed physician and surgeon,l other licensed health care professional if no physician and
surgeon is ava.ilable, or, as approved by the Board or its designee, a person in a position of
authority who is capable of monitoring the Respondent at work.

The worksite monitor shall not have a current or former financial, personal, or familial
relationship with Respondent, or any other relationship thét could reasonably be expected to
compromise thé ability of the monitor to render impartial and unbiased reports to the Board or its
designee. If it is impractical for anyone but Respondent’s employer to serve as tﬁe worksite -

monitor, this requirement may be waived by the Board or its designee, however, under no

11
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circumstances shall Respondent’s worksite monitor be an employee or supervisee of the licensee.

The worksite monitor shall have an active unrestricted license with no discipliﬁary action
Within the last five (5) years, and shall sign an affirmation that he or she has reviewed the terms
and conditions of Respondent’s disciplinary order and agrees to monitor Respondent as set forth
by the Board or its designee.

Respondent shall pay all worksite monitoring costs.

The worksite monitor shall have face-to-face contact with Respondent in the work
environment on as frequent a basis as determined by the Board or its designee, but not less than
once per week; intervie;w o-ther. staff in the office regarding Respondent’s behavior, if requestéd
by the Board or its designee; and review Respondent’s work attendarice.

The worksite monitor shall verbally reportA any suspected substance abuse to the Board and
Respondént’s employer or supefvisor within one (1) business day of occurrence. If the suspected
substance abuse does not occur during the Board’s normal business hours, the verbal report shall
be made to the Board or its designee within one (1) hour of the next business day. A written
report that includes the date, time, and location of the suspected abuse; Respondent’s acﬁons; and
any other information deel_ned important by the worksite monitor shall be submitted to the Board
or its designee within 48 hours of the occurrence. ﬁ

*  The worksite monitor shall complete and submit a written report monthly or as directed by
the Board or its designee which shall include the following: (1) Respondent’s name and
Physician’s and Surgeon’s Certificate nu'm-ber; (2) the worksite monitor’s name and signature; (3).
the worksite monitor’s license number, if applicable; (4) the location or location(s) of the
worksite; (5) the dates Respondent had face-to-face contact with the worksite monitor; (6) the

names of worksite staff interviewed, if applicable; (7) a report of Respondent’s work attendance;

. (8) any change in Respondent’s behavior and/or personal habits; and (9) any indicators that can

lead to suspected substance abuse by Respondent. Respondent shall complete any required
consent forms and execute agreements with the approved worksite monitor and the Board, or its
designee, authorizing the Board, or its designee, and worksite monitor to exchange information.

If the worksite monitor resigns or is no longer available, Respondent shall, within five (5)

12
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calendar day-s of such resignation or unavailability, sUBmit to the Board or its designee, for prior
approval, the name and qualifications of a replacement monitor who will be assuming that
responsibility within fifteen (15) calendar days. If Respondent fails td obtain approval of a
replacement‘monitor within sixty (60) calendar days of the; resignation or unavailability of the
monitor, Respondent shall receive a notification from the Board or its designee to cease the
practice of medicine within three (3) calendar days after being so notified. Respondent shall
cease the practice of medicine until a replacement monitor is approved and assumes monitoring
responsibility.

9.  VIOLATION OF PROBATION CONDITION FOR SUBSTANCE ABUSING

LICENSEES. Failure to fully comply with any term or condition of probation is a violation of

probation. \

A. If Respondént commits a' major violation of probation as defined by section
1361.52, subdivision (a), of Title 16 of the California Code of Regulations, the Board shall take
one or more of the following actions:

(1) Issue an immediate ceaséapractice order and order Respondent to undergo a clinical

diagnostic evaluation to be conducted in accordance with section 1361.5, subdivision (c)(1), of

Title 16 of the California Code of Regulations, at Respondent’s expense. The cease-practice

order jssued by the Board or its designee shall state that Respondent must fest negative for at least|
a month of continuous biological fluid testing before being alléwed to resume practice. For
purposes of determini'ng. the length of time a Respondent must test negative while undergoing
continuous biological fluid tésting following issuance of a cease-practice order, a month.is
defined as thirty calendar (30) days. Respondent may not resume the practice of medicine until
notified in writing by the Board or its designee that he or she may do so:

(2) Increase the frequency of biological fluid testing.

(3) Refer Respondent for further divsciplinary action, such as suspension, revocation, or
other action as determined by the Board or its designee.

B. If Respondent commits a minor violation qf probation as defined by section

1361.52, subdivision (c), of Titlé 16 of the California Code of Regulations, the Board shall take

- 13
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one or more of the following actions:

(1) lssue a cease-practice drder;

(2) Order pi‘actice limitations;

(3) Order or increase supervision of Respondent;

(4) Order increased documentation;

(5) Issue a citation and fine, or a warning letter;

(6) Order Respondent to undergo a clinical diagnostic evaluation to be conducted in
accordance with section 1361.5, subdivision (c)(1), of Title 16 of the California Code of
Regulations, at Respondent’s expense;

(7) Take any other action as determined by the B{oard or its designee.

C. Nothing in this Decision shall be considered a limitation on thé Board’s authorilty to
revoke Respondent’s probation if he has violated any' term or condition of probaﬁOn. If
Respondent violates probation in any respect, the Board, after giving Respondent notice and the
opportunity to be heard, may révoke probation and carry out the disciplinary order that was ’
stayed. Ifan Accusation, or Petition to Revoke Probation, or an Interim Suspension Order is filed
against Respondent during probation, the Board shall have continuingjurisdictioﬁ until the matter
is final, and the period of probation shall be extended until the/matter is final.
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ACCEPTANCE |
I have carefully read the Stlpulated Settlement and Dlsmplmary Order. Iunderstand the
stipulation and the effect it will have on my Physician’s and Surgeon's Certlﬁcate I enter into this
Stlpulated Settlement and Disciplinary Order freely, voluntarily, knowmgly, and 1nte111gently, and

agree to be bound by the Decision and Order of the Medical Board of California.

DATED: J//O/X,@ Mll///(
- CARLOS HUMBERTO MONTEN’EG-RQ,\M D..
-Respondent

ENDORSEMENT

. The foregoing Stlpulated Settlement and Drsmphnary Order is heréby respectfully

submitted for con51derat10n by the Medical Board of California.
©

Dated: :%// %ﬂa.o Respectfully submitted, .

XAVIER BECERRA .
Attorney General/of Cahforma

COLLEEN M. MCGURRIN AP
Deputy Attorney General

Attorneys fo'r Complainant

LA2017505833
53569390.docx
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California Department of Justice o BY{ %YST -
300 So. Spring Street, Suite 1702 ' , :

Los Angeles, CA 90013 -
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Facsimile: (213) 897-9395.
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BEFORE THE |
' MEDICAL BOARD OF CALIFORNIA
. DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusatxon and Case No. 800-2015-012720
Petition to Revoke Probation Against:’ :

‘ Y FIRST AMENDED |

. e ' . ACCUSATION

CARLOS HUMBERTO MONTENEGRO M. D and
P.O.Box 94743 - .- oo . PETITION TO REVOKE

Pasadena, CA 91109 - ] . PROBATION

Physwxans and Surgeon s Certxﬁcate |

No A 48811,

Respondent,
. Complainant alleges:

, PARTIES
1.  Kimberly Ku'chmeyer (Complamant) brings this First Amended Accusation and

Petition to Revoke Probatjon solely in her official capacity as the Executive Director of the

. Medical Board of California, Department of Consumer Affairs (Board). -

2.-  Onor about Octoi:er 22, 1990, the Medical Board issued Physician's and Surgeéon's
Certiﬁcate Number A 48811 to Carlos Humberto Montenegro, M.D. (Respondent). The
Physician's and Surgeon's Certificate was in full force and effect at all times relevant to the

charges broughi herein and will expire on August 31, 2020, unless renewed.

/11
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3 On or about March 17, 2014, in a disciplinary action entitled Jn the Matter of the
Accusation Against Carlos Montenegro M.D. before the Medlcal Board of Cahforma, in Case
Number 22—2010-205578 Respondent's certificate to- practlce medlcme was revoked, the
revocation was stayed and Respondent was placed on probation for four years effective April 16,
ZQ 1-4; with certain terms and conditions. A copy of that deeision is attached as ld):{hibit A and {s
incorporated by reference. | ) |

- JURISDICTION
4. This First Amended Accusatlon and Pétition to Revoke Probation is brought before
the Board, under the authority of the following laws. "All section refererices are to the Business
and Professmns Code unless. otherwise mdxcated
5. Section 2227 of the Code provxdes thata hcensee who is found guﬂty under the -

Medical Practice Act may have his or her llcense revoked suspended for a period not to exceed

"one year, placed on probation- and requxred to pay the costs of probauon rnomtonng, or such other

A8 L]

action taken in rela’aon to dxscxphne as the Board deems proper.
6. - Section 2234 of the Code, states:

“The board shall také dctich against any license¢ who is charged with unprofessional .

conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

limited to, the following: - o

“(a) onlatmg or attemptmg to violate, directly or. mdu'ectly, assisting in or- abettmg the
violation of, or conspiring to violate any prov1s1on of thxs chapter

“(b) Gross negligence.

“(c) Repeated negligent acts. To be repeeted, there muet be two or more negligeh_t acts or
omissions. An in‘itial negligent act or omission followed' by a separate and distinct departure from
the apphcable standard of care shall constltute repeated neghgcnt acts. i

“(1) An initial neghgent d1agnos1s followed by an act or ormssmn medxcally appropnate
for that negligent dxagnosw of the patient shall constitute a smgle negligent act.

“(2) When the standard of care requires a change in the dlagnosw -act, or omission ‘that
constitutes the negligent act descrlbed in paragraph'(1), xncludxng, but not limited to, a .

2

"
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proposed reglstratton program descnbed in Sectlon 2052 3.

8 partlclpate in-an-interview by the board. Thxs subdwmon shall only apply to a cert:ficate holder -

“substantially related- to the-function, quahﬁcat:ons or dutles ofa phy31c1an constitutes

unprofessional conduct.

PATIENT #1

applicable standard of care, each departure constitutes a separate and distinct breach of the
standard of care, - -
(d) Incompetence S : '
) The commission of anty act involving dishonesty or.corruption which i is substantlally )
related fo the qualiﬁcations, functions, or duties of a physician and syrgeon. |
“(f) Any action or conduct which would have warranted the denial of a certificate.
" “(g) The practice of medicine from this state into another state or oountry without meeting

the legal requirements of that state or country for the 'practice of medicine. Section 2314 shall not

apply to this subdivision, This subdivision shall become operative upon the implementation of the
“(h) The repeated failure by a cemﬁcate holder, inthe absence of good cause, to attend and

who is the subject of an investigation by the board »

7. - Section 2236 ‘of the Code provxdes in pe):tment part. that a. convu;non whmh is -

8.  Section 2266 of the Code states: “The failure of a physioian and surgeon to maintain
adequate and accurate records relating to the provision of services to their patients constitntes'
unprofeseional conduct.”

' FACTS

9. Patient #1! wasa patient under the care of Respondent from February 15, 2005,
through November 11,2014, Her medical records lnclude diagnoses of depresswn, panic
disorder, seizure disorder, hepatms C, Attention Deficit Disorder (ADD) bipolar disorder,
osteoporosis and hypothyroidism. Her record also includes a notation that she is mentally

disabled, but no further information is given regarding this disability.

| Patients are anonymized fo protect their privacy.
L s . 3

reevaluation of the diagnosis or a change in treatment, and the licensee’s conduct departs from the | .

FIRST AMENDED ACCUSATION and PETITION TO REVOKE PROBATION NO. 800-2015-01272(
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|" liver based on the* dxagnosrs ‘of-Hepatitis C, but no&onsultatron report appeais in. her records .

10. Patient#l had a prescription for Methadone at 80 mg daily r'rom anoﬂrer physiciara.
She recelved prescriptions from Respondent for Clonazepam? 2 mg three times daily, Lorazepam3
2 mg nightly, Zocor* 20 mg dally, Actonels 35 mg weekly, Synthrord6 05 mg, Whlch was
increased to 075 mg based on results of a thyrord test, and Adderall 20 mg twice daxly for ADD,
whrch was mcreased on May 10 2008, to 20 mg three times dzuly She was also prescrxbed Zoloﬁ :
for depression in 2011, |
11. There are forms from the Addiction Research and Treatment Chmc notrfymg
Resi)ondent that Patient. #1 was on Methadone, but no discussion appears in the record as to why
she we_s placed on this medication or being treated at the clinic. S
12.  On October 29, 2014, Patient #1 reported that she was unable to sleep ona
prescription received for Ativan 2 mg 1% tablets 'daily. This was increased to Ativan2mg2
tablets nightly. A psychiatric consultation was ordereo, but no eonsultatiorr report appears m her
records. ' |
13- On November 18 2014;a gastroenterology consultation was. ordered to evaluate her
14,7+ Several formis-from the Addiction Rescarch and Treatment Clinic were sent to
Respoxrdent askix}g for confirmation of what controlled substances were‘prescribed for Patient #1.
The form contains a notice that states: “Medications suclr as opfotes, benzodiazepines and. ones |
rhat' affect CNS funcriorr can have addictive arld poterrtiall}" deleterious effects when combined
with methadone. Misuee of any of these.ma'.y affect his/her recovery.” '.
PATIENT#2 B o
15. Patient #2 was a patient under the care of Respondent from June 6 2011, through
February 10, 2012, His rrredlcal records include diagnoses of low back pain, hypertension,

depression and anxiety.

2 Clonazepam is a benzodrazepme drug used to treat eprlepsy, seizures and pamc
disorders. - )
3 Lorazepam is a benzodiazepine drug used to control seizures.
-4 Zocor is an inhibitor used to lower cholesterol in the blood.
3 Actonel is a bisphosphonate used to treat osteoporosis. .
§ Synthroid is used to treat hypothyroidism. o

.4

FIRST AMENDED ACCUSATION and PETITION TO REVOKE PROBATION-NO. 800-2015:01272Q



—

W 0 3 O n &H» W N

' quantlttes are unknown srnee no prescrxptlon was included in the record and there is ho mdxcatron

-Heatt Failure, bipolar-disorder, scmzophrema, hepatrtls (OR mrrhosrs and polysubstance abuse.

she was on methadone; although Patient #3 is noted as having a history of cocaine abuse. -

‘ blpolar/schrzophrema and fluid retention, and in S eptember 2010 for Anasarca, hepatntls C and

16. Respondent ordered X-rays of his back but there is no record of the results,

17. On February 10,2012, he was prescribed V1ocd1n ES and Atlvan 1 mg nightly. The '

in the records as to why At1van was prescribed. If it was prescnbed for anxxety, as is likely, no
other non-benzodlazepme was recommended first. ‘

18, Xanax was prescribed at 1 mg nightly without any mdlcatlon as to why this was
prescribed. '

19, Respondent ordered a consultation _with an orthopedic doctor but no consulta'tion
report appears in the records. ‘ . ' | .
PATIENT #3

20.  According to ‘the records, Patient #3 was a patient under the care of Respondent from

) o : :
March 19, 2007, through May 14, 2015, Her medical records include diagnoses of Congestive

210 Pattent #3 was preseribed multrple benzodtazepmes and stimulants, including -

Adderall three tlmes daily; while on niethadone. There is no note in her medtcal records as to why| . -

22. The hospital records indicate that Patient #3 was hospitalized several times. Test

reports indicate that she was admitted to Good Samantan Hospital in August 2010 for |

pneumonia. An adm1ssmn record from the emergency rooim was mcluded from May.23, 2011.
She was hosprtahzed agam from October 22, 2012, through November 3, 2012 for treatment ofa
laceration of the spleen. The notes also mdlcate that she was admltted to Pacrﬁc Alllance Medrcal
Center in June 2013. No discharge summaries were included in her records

© 23, Theonly admlssmn report mcludcd is from May 23 2011, when she was adrmtted to
Good Samaritan Hospital for treatment of leg pain and edema.
I B | |
mn
7

5
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-as follows: . '

Adderall also should not have been prescribed based on a statement in her cha:rt that she bad a -

times daily.’

prescribed to Patient #2.

FIRST CAUSE FOR DISCIPLINE
(Repeated Negligent Acts) '
24, Respondent is éubject to disciplinary.action under Code section 223;4, subdivis'ion' (©),

in that Respondent was negligent in his care and treatment of three patients. The circumstances .

25. . Resp.ond'ent was negligent in not prescribing the lowest possible dose of
benzodiazepines to Patit.znt #1, desi)ite a warning about tﬁe possible addictfve; and potentially - -
dei)eterious’efféct,s on hér recovery whex.l combihed with usg of methadone, |

| 26. Respondent was negligent in prescribing Adderall 20 mg three times daily to Patient

#3 for ADD despite her history of panic disorder, since Adderall can exacerbate panic disorder.

problem with éoc,aine.
-2, - Respondent was 'neéligent in preécribing Cloi;azepaxﬁ én,d Adderall to Patient #1
together'be‘ca'tlse"of the risk of possiﬁle éei-zufe's and anxiety when'tht;éc medications are
comEined. ' | | . o -
28. ' Respondent fva'S negligent in prescribing Clonazepain to Patient #1 insteadi_of another |
ndq-addictivemedication to tréai seizﬁres.because of her known history of addiction. _
| 29. _ Responderit was negligent in prescribing Lorazepam at night for sleep to Patient #1,

because of her diagnosis of bipolar disorder and an existing pr_escriptioﬁ for Clondzepam three

~ 30. " Respondent was negligent in prescribing 'multipk? bénzodiazep-ines and stimulants to
Pailt'ient #3 whileshe Was on methadone, Respondent breached the sfandard of care in not |
prescfibiﬁg the lowest possible dose of benzodiazepines to a patient on methadone, who also had -
a diagnosis of hepa‘titis. ' ' . . .
31, Respondent was negligent in prescribing A;civan- to Patient #2 witho_ut considering

another non-benzodiazepine medication first.

32, Respohdént was negligent in failing to chart Why both Xanax and Ativan were

6
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' benzodiazepines i in combination with oplates without a record of discussing the poss1b1e

comphcatmns these medications have when combmed together.

’ Respondent failed to mamtam adequate and accurate records. The circumstances are as follows:’ '

or the reason for a later prescnptlon of Atlvan.

# - FIRST AMENDED ACCUSATION and PETITION TO REVOKE PROBATION NO. 800-2015-01272(

33. Respondent was negligent in the treatment of Patients '#1 2and3in prescribing

. SFCOND CAUSD FOR DISCIPLINE

(Farlure to Mamtam Adequate and Accurate Records)

34, Respondent is subject to disciplinary action under Code seetlon 2266, in that

35. Respondent’s records were 1nadequate since they did not show: that he d1scussed the
potential srde effects and complications of combining opiates with benzod1azep1nes with any of |
the three patients; nor did the records show the numbes of medications and refills that evere
given. | ‘ . '

36. . The records did not record the reason why_I’atient #1 was on methado_ne or the
specifics of her stated mental disability -

- 237,77 The records for Patient #1 indicate that a psychratrrc consultation and a.
gastroenterology consultatlon were ordered but the records do not mclude these consultation
reports. -

38. The records for Patlent #3 did not record the reason for her being on methadone. Her
recmds contain references to multlple hospltal visits, but only contam one admrsswn report.

39'. The records did not accurately reflect the reason Xanak was presenbed to Patlent #2

40. The records for Patient #2 show that X-rays were ordered, but no Ttesults appear in the: .
records. Patlent #2 was also ordered to see an orthopedxc doctor but no consultatlon report was
mcluded with hls records .

"n.
"
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. FIRST CAUSE TO REVOKE PROBATION
(Failure to Obey All Laws) .
41. Atall times after the effectlvc date of Respondent’s probation, Condmon 6 stated
“Respondcnt shall obey all federal, state and local laws, all rules governing the practice of
mtedicine in Califomia and remain in full compliance tvith any court-ordered criminal prob;ation,
payments, and other orders.” ' |
42, Respondent’s probatxon is subject to revocation because he fmled to comply with
Probation Condztlon 6, referenced above. The facts and circumstances r;gardmg th|s£v1olatlon
are as follows: o
. A, The facts and cxrcumstances allegcd in paragraphs 9 through 14 and 20 through
23 are mcorporated here as if fully set forth. ‘ _
. B. Respondent violated his probation order when, on and after April ‘16, 2014,. the._
- effective daté of the probé.tio‘ﬁ order referenced in paragraph 3 above, he violated sections - '
- 2234 and 2266 as more-fully set forth in the First and Second Causes for Discipline above. ..
L C. Respondent further violated hxs probation order when on August 7 2018, he
-pled no contest to 2 violatiori of Vehicle Code section 23152, subdmsmn (b), dnvmg under
the influence of alcohol with a-blood alcohol level above a .08, T_he circumstances are as
- follows: . ' | .

D.. OnMarch 5, 2018, Respondent was arrested for driving under the int'luence
right after 'midnight.. He was'in\f_qlved ina solo vehiclé accident dausing-property da'inage
to another car. He wns traveling on the freeway and came close 16 hitting another car so he

, élannned on his brakes, his car started spinning and it collided with another car and the
: 'b_ridg’e rail, | |

'E.  Whenthe polic? officer waé speaking with ﬁespondent, he could srnell.alcohpl
on his breath, noticed his e'yes were watery and red, dnd he had slurred speech_. Responde_nt ‘
said he drank two beers. When the officer demonstrated the ﬁéld sobriety tests, Respondentﬂ .
could not perform thc",m.A Based on all of the above, Respondent was arrested for driving’

under the influence. Respondent’s blood alcohol level was a .132: and 130, well g.bqve the

. 8
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and that following the hearing, the Medical Board of Ca’liforhia iésué' a deois'ion:'

legal limit, - |
. F.  On August 7, 2018, when Respondent- pled no contest, he was sentenced to 3-
" years summary probation, ordered to participate in a 3-in'oni:h first offender alcohol and
g drug education program, ordered to pay the accident victim testitution, aild attend AA
meetings. ' | "
- DISCiPLINARY CONSIDii‘,RATIONS _

43, To determme the degree of dlsciplme, if any, to be 1mposed on Respondent
Complainant alleges that on or about Match 17, 2014, in a prior disciplinary action entitled In the a
Matter of the Accusation Against Carlos Montenegro, M.D. before the Medical Board of
California, in Case Number 22-2010-205578 Re'spondeiit's certiﬁcat‘e to practice medicine was

revoked, the revocation was stayed and Respondent was placed on probation for fout years
effective Apl‘ll 16, 2014, with certain terms and conditions. That decision is now ﬁnal and is i
incorporated by reference as if fully set forth herein. . 3 N 7 -
- | PRAYER | |
" 'WHEREFORE; 'Complaioarit requests that a hiéaring be held on the matters herein alleged,-

1. Revoking the probation that was granted by the Medical Board of Californio in Case
No. 22-20 10-20'557 8 and imposing the disciplinar;r order that was 's.tayed thereby revoking
Physxcldn J and Surgeon s Certificate No, A 48811 issued to Carlos Humberto Montenegro, M.D.; 3]

2.~ Revokingor suspending Physician's and Surgeon's Ceruficate Number A 48811,
1ssued to Carlos Hurnberto Montenegro, M D.; ' '
- 3. Revokmg, suspendmg or denymg approval of Carlos Humberto Montenegro, M. D s

authorlty to supervxse physician assistants and advanced practice nurses,

4, Ordermg Carlos Humberto Montenegro, M.D., if placed on probation, to pay the

Board the costs of probation monitoring; and

9
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DATED: Octoher 31, 2018

"LA2017505833

53083248.docx

¢

5. -Taking such other and further action as deemed necessary and proper.

KIMBERLY. (
Executive Director -
Medical Board of California
Department of Consumer Affairs
State of California

Complainant

10
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Exhibit B

Decision and Order in Case No. 22-2010-205578



' BEFORETHE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA -

Int the Mauer of the Accusation )
Agalinst: S
)

CARLOS MONTENEGRO, M.D, ) Case No. 22-2010-205578

: ) ' : .
' Physxcmn s and Surgenn § )
Certificate No. A-48811 )
. )
~ Respondent . )
_ ) ‘

DECISION

A --—Theattached- Stlpulatcd Settlemeit and Disciplinary Order is hereby adopted as the
i --Decision and Order-of-the Medicul Bourd of Calii‘orma, Departmcnt of Consumer At‘falrs,

State of Cahfornm.

;z:[‘.h.l_s_rllec'l_sxon ghall become__effecti.ve at 5:00 p.m, on '_ril.lﬁ 2014.

IT IS SO ORDERED: March 17, 2014.

MEDICAL BOARD OF CALIFORNIA

Dev Gnanadev, M.D., Chair
'PanelB
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KAMALA D. HARRIS
Attorney General of Califomia
ROBERT MCKIM BELL
Supervising Deputy Attomey General
CNDY M. LoPEZ
Députy Attorney General
State Bar No. 119988
300°So. Spring Street, Suite 1702
Los Angeles, CA 90013 :
Telephone: (213) 897-7373
Facsimile: (213) 897-9395
Attorneys for Complainant -

. -BEFORE THE )
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

. STATE OF CALIFORNIA -

‘PASADENA. CA 91109 e )
‘Physxcran s and Surzcon s Certificate No ’ STIPULATED SETTLEMENT AND
1-A48811" : { DISCIPLINARY ORDER .

In the Matter of the Accusation Against: Case No. 22- 2010-"05578

"CARLOS MONTER'IEGRO M. D - OAH No 2013050209

PO BOX 94743 -

Respandent.

' ITIS HEREBY STIPULA'I‘ED AND AGREED by and between the pames 0 the above-
entitled proceedmgs ‘that the followme matters are true:
PARTIES" . '
1. Kimberly Kirchmeyér ("Complainant”) is tbc- Interim Executive Directof'of the
Medical Board of California. She brought this action solely in her oﬁ' cial capacny and is

represented in this matter by Kamala D. Haris, Anome) General of the State of California, by

Cindy M. Lopez, Deputy Attorney General,

2 Respondem Carlos Montenegro, M.D. ("Respondcm“) is represented in thxs
proceedmg by attorney Nicholas D. Jurkowitz. Esq., whose address is: 11835 West Olymplc

Boulevard, Suite 9235, Los Angeles, CA 90064.

3. Onorabout Octobcr 22, 1990, the Medical Board of Cahfomla issued Physxclan s and _

Surgeon's Certificate No. A4881 110 ReSpondcm.' The Physician's and Surgeon s Certificate was -

. N 1 :
| STIPULATED SETTLEMENT (22-2010-205578)
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in full force and effect at all times relevant to the charges brought in Accusation No. 22-2010-
205578 and will expire on August 31, 2014, unlés_s renewed.

. JURISDICTION
w " 4, . Accusation No. 22-201 0-_205578 was filed before the M.ed:ical‘ Board of Qﬂifomia

- (Board) , Depariment of Consumer Affairs, and is curremly peﬁding against Respondent The "

, Accusation and all other stalutonl\ required documents were properly served on Respondcnt on
March 11, 2013. Respondent umely filed his Nol:ce of Defense contestmg the Accusanon
5. A copy of Accusation No. 2 -2010-"03378 |s attached as exhibit A and mcorporated
- _herein by reference. ‘ ) '
| ADVISEMENT AND WAIVERS |

6.  Respondent has carefully read. ﬁllly'dieeusséd wi'gh counsel, anc_i understands the
charges and allegations in Accusation No. 22-2010-205578. Respondent has also carefully read,

-ﬁx]l\'-diseuésed wi»tﬁ-coqﬁ_sel. and understands the effects of this Stipﬁlated‘ Set. e;nent and.
Disciplinary Order. _ .

7 Respondem is fully aware of his legal nOhts m this. matter. mcludmg the rightto a
hearing on the'charges and allegations in the Accusatxon, the nght to be represented by c_ounsel at
his own exp;nse; t}’\e right to confront and cross-exa‘mine the witnesses a'gainsf: him; the right to .'
present e\;idence and to testify on his Qv@'n behaif; the right to ﬁze issuance of squoenee to compelA
the.attendance of witnesses and the proauclion of documents; the l:ight ta recconsiderationand - *

court review of an adverse decision; and all other rights accorded by the California
Administrative Procedure Act and other apphcable laws.
8. Respondem vo) untanly knowingly, and intelligently waives and gives up each and
every right set forth above. | '
' CULPABILITY. _
T 9. Responden; understands and agrees that the cherges and allegations in Accusation
No. ?..'..2-2010-205578. if pi'oven at a hearing, eonstitute caﬁse for rimposing di;cipline upon hie :

-Physician's and Surgeon’s Certificate.

STIPULATED SETTLEMENT (22-2010-205578)
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: "-'-settlemcnt. without notice to or-participation by R&cpondent or his counsel. By srgnmg the

|l -to-rescind the strpulatron prior-to the trme the Board consrders and acts upon it. If the Board fails

|| action between tl're parties, and the Board shall not be disqualified from further ac_tirm by having

: supulzmon. Respondem. understands and agrees that he may not withdraw his agreement orseek

to adopt this stipulation as its D;crsron and Order, the Stipulated Settlement and stcrplmary "

' (PDF) and facsrmrle srgnatures thereto. shall have the same force and effect as the ongmals

10.  For the purpose of resolving the Accusation without the expense and uncertainty of
further proqeedings, Respandent agrees that, at a hearing, Complainant could establish a factual
basis for.the charges in the Accusation, and that Respondent hereby gives up his right to contest - |.

those charges.

[1. Respondent agrees that his Physician's and Surgeon.'s Certificate is subject to
discipline and he agrees 10 be bound !?y the B.Oard‘; i)rpbalicrnary terms as set forth in t}re
Dis;:iplinary Ord‘cr below. . ; o L
' CONTINGENCY:

12. This stipulation shall be subject to approval by the Medical Board of Califorsia."

e

Respondent understands and agrees that counsel for Complainant and the staff of the Medical

Board of California may communicate diréctly with the Board regarding this stipulation and

Order shall be of no force or effect, except for this paragraph, it shall be madmnsmble in any legal

considered this malter ' . _ ‘ : .

13. The parties understand and agree that Portable Document Format (PDF) and facsmule

copies of this Supulaled Settlernem and Disciplinary Order, including Portable Document Format

14. In consideration of thc foregoing admissions and strpulauons, the pames agree that .

A

the Board may, without further notice or formal proceeding, issue and enter the fotlowi mg

Disciplinary Order:

| .STIPULATED SETTLEMENT (22:2010-205578)

“a
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DISCIPLINARY ORDER
IT ISHEREBY ORDERED lhal Physician's and Surgeon's-Certificate No. A4_881 I issited’

to Respondent is revoked. However, the revocation is staved and Respondent is placed on

- probation for four (4) years on the following terms and conditions.

1. 'EDUCATION COURSE. Within 60 calendar days of the effective date of this
Decision, and on an annual basis lbereaﬁcx"' Rcs.'ponde'n:t shall subrﬁit to the Board or its deéignee
for its pnor approval educatxonal program(s) or course(s) which shall not be less than 40 hours
pcr vear, for each year of probation. The educational pro..ram(s) or course( s) shall be a1med at -
correctmo any areas of deficient pracnce or Lnowledne and shall be Category 1 cemﬁed Tbe
educatxonal program(s) or course(s) shall be at Respondem s expense and shall be in addmon to -

the Continuing Medical Education (CME) requirements for renewal of licensure, Followmg the

~ completion of each course, the Board or its designee may administer an examination to test

Ré:spondent’s-kno'wled’oé-df the course. Respondent shall provide proof of attendance for 63

hours of CME of whxch 40 hours werc in sausfacuon of thxs condition.

RO}-ESSIONALISM PROGRAM 1ETH]CS COURSE! Wlthm.t.SO Calendar days of

_the effective date of this Decxsxon, Respondem shall enroll in a professno_nahsm program, that

. meets the requirements of Title 16, California Code of Regulations (CCR) section 1338.

Respondent shall participate in and successﬁlll_\' complcte that brog{am. Respondent shall

-provide any infonnation and documents that the prograni may decm pertinent. Respdndcnt shall

successfully complete the classroom companent of the program not later than six (6) months aftet _
Respondent’s initial enrollmem and the lomntudmal component of the program not later than the

time speclﬁed by the program. but no later than one (1) year after atxendmg the classroom

5 component The profess:onahsm prozram shall be at Respondcnt s expense and shall be in

addition to the Continuing Medical Educat:on‘(CME) requirements for renewal. of licensure. - 7

A professionalism program taken after the acts that gave rise to the charges in the

. Accusation, but prior to the eflective date of the Decision may, in the sole discret'ion of the Board

or its designee, be .ac'ceprt,ed bvmds the fulfillment of this condition if the program would have
been approved by the Board or its designee had the program been taken after the effective date 6f
: ) .
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“this Decision,

Rcspondent shall submit a cemhcanon of successful compleuon to the Board or its
desrgnee not later than 15 calendar davs afier successfully completing the program or not later
than 15 calendar days after the effective date of the Decrsxon, whrchever is Jater.

3. MQNITORNG PRACTICE Wrtlun 30 calendar da ys of the effecuve date of this
Decrsmn. Respondem shall submrt to the Board orits desxﬂnee for pnor approval as a practice
monitor. the name and qualifications of ¢ one or more hcensed physrcrans and surgeons whose
licenses are valrd and‘in good standing, and who are preferably "American Board_of.Medreal o
Spccialtics (ABMS) certified. A monitor shall have no prior or current business or personal
rclauonshrp with Respondent, or other relauonshrp that could reasonabl) be etpected to
compromise the abxht) of the monitor to render fair and unbiased reports to the Board, mcludmg

¢

but not limited to any form of banenna shall be in Respondent’s field of practice, and must agree

-If- to=serve as Respondent s monitor. Respondent shall pay all monitoring costs.

" The Board or its designee - shall pro‘. ide the approved monitor wrth copres of the Dectslon _
by ro 7o R Pgt -+ AT S 25 pieh -r.-....,_. .

and Accusat:on and a proposed momtormg plan Wrtlun la calendar davs of recexpt of the _
Decision, Accusation, and proposed monitoring plan, the monitor shall submit a signed stateme'nt
thal_the monitor has read the Decision and Accusaiion, ftxll_i-' understands the role of a monitor,
and agrees or di-sa.grees with _the proposed mo’nltoring plan, If the ronitor disagrees with the |
proposed monitoring plan, th‘e monitor shall submita re\_'ised rnonitoriné plan with the signed
statement for approval by the Board or its. des:gnec : _

Within 60 calendar days of the effective date of this Decision, and contmumg throughout
probation, Respondent’s pracuce shall be monitored by the approved rnomtor. Respondent shall
‘make all records available for immediate inspection .an‘d cop)'ing on the premises by the rnonitor
at all times during business hours and shall retain the records for the enttre terrn of probation.

If Respondent fails to obtain approx al of a momtor within 60 calendar days of the et’fectrve

date of this Decrsron, Respondent shall receive a notification from the Board or its designee to

| cease the pracuce of medrcme within three (3) calendar days after bemg so notified. Respondent

shall cease the practice of medicine ur_ml a monitor is approyed to provide monitoring

S
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responsibility. _

The monitor(s) shall submit a quarterly written report 1o the Board or its designee whrch
mcludes an evaluation of Respondem s performance, mdncaunn whether Respondem s pracl:ces
are within the standards of pracuce of medicine, and whether Respondent is practicing medrcme
safely, It shall be the sole respons:blhtv of Respondent to ensure that the monitor submxts the )

Iquanerly written repons to the Board or its designee within 10 calendar days after the end of the )
l preceding quarter. N C e o ' .
If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
.such resignation or .un'avhilalrility, submit to the Board or its designee, for prior approval.' the -
name and qualiﬁ'catioris of a replacement monitor who will be assuming that responsibility within
15 éalendér days. If Résp&ndeni‘.fails to obtain approval of a replacement moriitor within 60
calendar days of the reswnanon or unavailability of the mommr, Respondent shall receive a
“nov fication from the Board orits desngnec to cease the pracnce of medicine within three (.7) |
calendar, days aﬁer being so notified R.espondem shall cease the practice of medli_c_::rrre until a
_rcplaccment morutor is.approved and assumes mom,tonng responsxbthty e ",mﬂ; ‘
lq lieu of a monitor, Respondent may participate in a,professron.al ;enhancement proérarn
equi.valem 16 the one offered by the Plrysician Assessment and Clinical Education Program at the
University of Califomia, San Diego Séhool of Mcdiciné, that includes; at minimurs, rruarterly .
chart réview senri-annlrhl practice assessment, and semi-annual review 'ot" proi"essionél gromh N .
and education. Respondem shall participate in the professional enhancement program at .
Respondent s cxpense throughout- probauon
‘4, NOTIE ICATION thm seven (7) davs of the effectwe date of this DGCISIOII, the
Respondem shall provxde a true copv of this Decision and Accusatron 1o the Chref of Staff or the
Chief Executive Officer at every hospital where privileges or_mernbershrp are extended to -
Respondent, at any (rther facilizv wheré' Respondent engages in the praétice of m;:dicine, '
including all physxcran and locum tenens regrstnes or other similar agcncxes, and to the Chref
Executive Officer at every msurancc camcr Wthh extends malpractice i insurance coveragc to

Respondcnt. Respondent shall submit proof of compliance to the Board or its desrgnee within 15 ‘

6
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" calendar days.

This cond ition shall apply to any change(s) in hospitals, other facilities or\in'sui'ance fiarrier

5. UPERVISION OF PHYSIC IAN ASSISTANTS. Durmg probation, Respondent is

prohxbned from supervising physician assistants.

6. OBEY ALLLAWS. Respondent shall obey all federal, state and local laws, all rules

aovemmg the practice of medicine in California and remain in full compliance with any- court

. ordered- criminal probanon, payments; and other orders. " : o,

7. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations ‘

under perialty of perjury on forms prowdcd by _thc Board, stating whether there has been

.compliance with all the conditions of probation.

R.espo'ndent'shal'l submit quarterly deciarat'iqns not later than 10 calendar days after the end

 of the preceding quarter.

. 8. GENERAL PROi ATION REQUIREMENTS
Compliance with Probanon le .

Respondent -shall- comply -with the Board’s probation unit and all terms and condmons of

this Decision. - '

Address' Changes

Respondent shall, at al] times, keep the Board inforted of Respondent's business and
resxdence addresses, email address (nf avallable), and telephone number Changes of such
addresses shall be immediately. commumcaled in writing to the Board orits desxgnee Under no
c1rcumstances shall a post office box serve as an address of record, except as allowed by Businéss
and Professions Code section 2021(b). '

Place of Practice '

R_espbndcn} shall not engage in the practice of medicine in Re;pondc;nt’s of'paltien;’s place
of residence, unles;s the patient resides in a skilled nursing.facility or other similar licensed
facility.

Re-slp,onder-\t shall maintain a current and renewed California physician’s and surgeon’s

7
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license.

Travel or Residence Outside California

Respondent shall immediately inform the Board or its designeg, in writing, of travel to any

areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty

(30) calendar days.

In the event Respondent _shbulc_i leave the State of Califomia to reside or to practice
Res'pondent shall noti%y the Board or its desi gnée_in‘ writing 30 calendar days prior to the dates:of
departure and return. , | . | -

9. INTI;RVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be
available in person upon requcst for interviews either at Respondent’s place of business or at the
probation unit office, with or without pnor notice throughout the term of probation.

f 10 NON-PRACT[CE WHILE ON PROB ATION, Respondent shall notify the Board or

- its” desxgnee—m wnnng—thhm 15 calendar days of any pe.'ods of non-pracnce lastmg more than

30 caléndar days and within-1 5-calendar-days of Respondent’s rerum to practxce Non-practxce is

H

-defined-as any period-of-time: Responden@ is not practicing medicine in, Cahforma as defined in

Business and, Professions Code sections 2051 and 2052 for at least 40 hours ina calendar month

in direct patient care, clinical activity or teaching. c_)f other activity as app;ovédl by ‘the Board. All

|| time spent in anintensive training program which has been approved by the Board or its designee

shall bot be considered non-prac'tice. Practicing medicine in qhothcr state of the United States or
Federal jurisdiction while on probation with the medical licensing authority of that state: or .
j'urisdicrion shall not be conside;.red non-practice.f' A Board-ordered suspension of practice shall
not be conSIdered asa penod of non-practice. .

I the cvem Respondem s penod of non-practice while on probaucm exceeds 18 calendar
months, Respondent’ shall successfully complete a clinical training program that meets the criteria
of Cond'ition 18 of the current version of the Board's “Manual of Model Disci;_)lina';ry Orders and
Disciplinary Guidelines™ pnor to resuming the practice of medicine. ’

Respondent’s penod of non—practxce while on probatlon shall not exceed two (2) years.

Pcnods of non-pracnce will not apply to the reduction of the probationary term.

8
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Periods of non-practice will relieve Respondent of the responsibility to comply with the -
probationary terms and conditions with the exception of this condition and the foliowing terms
and conditions of probationi Obey All Laws; and General Probation Requiréments.

11. COMPLETION OF PROBATION. Respondent shall comply with all financial

obligations '.(c.g.. restitution, probation costs) not later than 120 calendar days prior'to the
completion of probationf Upon successful completion of probation, Respondent’s ,eeniﬁcate shall
be fully restored. . |

12, VlOLATION OF PROBATION. Failure to fully comply with any term or condmon

of p_robation is a violation of probat;on. If Respondem violates probation in any respect, the

| Board, after giving Réspondent nolic_e and the opportunity. 10 be heard, may revoke probation and

carry out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation,

“or an Interim S'uép_ension Crder is filed against Respondent during/proldation_. the Board shall have|

|| ‘continuing-jurisdiction-until-the matter is final, and the period of probation shall bé « xtended until

’

the matter is final,

W - 13==LICENSE: SU@ENDE Followmo the effecuve date of this Declsxon, lf

Respondent ceases pracucmg due to retirement or health reasons or is otherwxse unable 10 satlsf)'

“the terms and conditions of probation, Respondent may request, to surrender hxs or her license.

The Board reserves the right to evaluate Resp'ondent's redliest and to exercise its discretion in .,
determining whether or not to grant the request, or to take any other action deemed appropriate
and reasonable under the cu*cumstances Upon formal acceptance of the surrender, Respondent
shall thhm 13 calendar days dehver Respondem s wallet and wall cemﬁcate to the Board or its
desxgnee and Respondent shal [ no longer practice medicine. Respondent will no longer be sub;ect
to the terms and conditions of nrobation. 1f Respondent re-applics for a medical license, the
application shall be treated as a petition for reinst'.ate;nent of a revoked certificate. |
ROBATION MONITQRING COSTS. Respondent shall pay the costs assoclated
with probatlon monitoring ¢ach and every year - of probation, as deswnated by the Board whxch

may be adjusted on an annual basns Such costs shall be pa)able to the Medical Board of

"California and dehvered to the Board or its desxgnee no later than January 310f each calendar ’

9
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ACCEPTANCE
I have carefully read the above Snpulated Settlement and Dlsclplmary Order and have fully :
discussed it- wuh my attorney, Nxcholas D. Jurkownz. Esq.. 1 understand the st:pulatxon and the
effect .lt wxll have on my Physician' s and Surgeon's Cemﬁcate. [ enter into thls Stipulated
Seitlement and Disciplinary Order voluntarlly,. khewing'ly:, ‘and.iﬂtelliéently, and agl‘ee to be
bound by th.e Decision and Ordcr of the Medieal Board of California. |

DATl:‘.D: c?/ ‘// / V

CARLOS M@)NTENEE‘ETO"M D.
Respondent

[ have read and fully discussed with Respondent CARLOS MONTENEGRO M.D. the

terms and conditions and other matters contamed in the above Stxpulated Settlement and

Dlsc:plmary Order. | approve its form and ¢ tent'/\

OATED: Dol ) o
' S : " "Nicholas D. JurkowZ, Esq.
- >, Atlomey f?rkespondent —

-

o~

- ENDOR EME
The foregomg Stxpulated Settlement and Disciplinary Order is hereby respectfully

submitted for consxderauon by the Medical Board of California, _
Dated: 2 b/ 7 o ) Respectfully submxtted

KAMALA D, HARRIS )
. Attorney General of California -
. ROBERT MCKIM BELL
Supervising Deputy Attomey General

. : @N’W 477 ﬁu)

CINDY M. LOPEZ
.‘Deputy Attorney General
Altorneys for Camplamant _

‘10
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. - FILED .
o . . . STATE OF CALIFORNIA -
KAMALAD.HARRIS - MEDICAL BOARD OF CALIFORNIA

J| Attorney General of California ] sACRA{dENTo ) 2013

ROBERT MCKIM BELL ._ M— :
Supervising Deputy Attorney General BY-.&..&&\.,, ‘ IALYST

|| CnDY M. LoPEZ

Deputy Attorney General

State Bar No. 119988 © .
Celifornia Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, California 50013
Tele: honc (213) 897-7373"
Facstmile: (213) 897-9395

Attorneys for Complainant

o BEFORE THE '
- MEDICAL BOARD OF CALIFORNIA
. DEPARTMENT OF CONSUMER AF FAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation Against: - | CaseNo. 22-2010-205578

CARLOS MONTENEGRO, M.D. -

:Post.Office Box 94743 ACCUSATION

Pasadena, California 91109 B A :

Physician's and Surgeo_n‘é Certificate No. : LT -

Ad8811 , e et

. Lo L b el ST SR G R ST B,

Respondent.

Complainant alleges: .
* PARTIES ,
1. Linda-K Whitney (Gohplainmt) brings this Accusation sc.>]eily in her official capacity|
as the Executive Director of the Medlcal Board of Cahforma (Board). . .
_ . Onor about October 22, 1990, the Board issued Physician's and Surgeon s Ceruﬂcate
number A488]1 to Carlos Montenegro, M D (Respondent) On September 13,2012, as a result
of bail conditions imposed’ following Complainant's Penal Code section 23 motion, Respondent’ _
hcense was restricted. Those restrictions are cutrently sull in place “His ticense wnll expue on

S

August 31 2014, unless renewed
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JURISDICTION _
3. - This Accusation is brought before the Board under the authority of the .following' '
laws. All section references are to ihe Business end Professions Codé unless otherwise indicated.
4.  Section 2227 of the Code provxdes that a licensee who is found gunlty under the
Medxcal Practice Act may have his or hes hcense revoked, suspended fora penod not to exceed
one year, placed ori probation and required to pay the costs of probation monitoring, or such other
action taken in relation to‘discipline as the Division dee'ms.proper. ‘

5. : .Seo'tion 2234 of the Code, states:

."The board shall take action egaiost any licensee who ie charged with unprofessional
conduct In addition to other provisions of this article, unprofessional conduct includes, but is not
limited: to, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the .

- violation of, or conspiring to violate any provision of thi§ chapter,

“(b) Gross negligence,

\
"(c) Repeated neghgent acts. To be repeated there must be two or more neglxgent acts or

omissions. An initial nealxvent act or omxssxon followed by a separate and dxstid;t departure from
the apphcable standard of care shall constitute repeated neghoent acts. .

"(1) An initial neghoent dlagn051s followed by an act ar omission medlcally appropnate
for that neghgent diagnosis of the patient shall constitute a single neghaent act.

“(2) When the standard of care requires a change in the dxagnosns ‘act, or omission that

constitutes the neglngent act descnbed in paragraph (1), including, but not hmnted to,a

reevaluation of the diagnosis or a change in treatment, ‘and the licensee's conduct departs from the
appl:cable standard of care, each depanure constitutes a separate and distinct breach of the
standard of care. \
- “(d) Incompetence. .
"(e) The commission of any act involving dishonesty.or conoption which 1s substantially -
related to the Qualiﬁcatdone; functions, or duties of a physician and surgeon.
"(f) .Any action.or conduct which would have warranted the denial of a certificate,

2
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© "(g) The practice of medicine from this state into enotber state or country without meeting
the legal requlrements of that state or country for the practice of medicine. Secuon 2314 shall not
apply to this subdzvxsxon This subdivision shall become operative upon the implementation of the
proposed registration program described in Section 203_2.'5. ‘

' "(h) The repeated failure by a certificate holder, in the- abee‘;lce of good cause, to attend and
participate in an'intervi.ew'scheduled by the mutual agreement of the certiﬁcate"holder and the
b,oerd. .'fhis subdivision shall only apply to a certiﬁcgte hc;lde.r who is the subject of an
investigation by the board." o

| 6. Sestion 2052 of the Code.states:
M(a) Noththstandmg Section 146, any person who practxces or aﬁempts to practice, or who
advemscs or holds himself or herself out as practicing, any system or mode of treatmg the sick or

afflicted in this state, or.who diagnoses, treats, operates for, or prescribes for any allment,

,-blermsh deformxty, disease, disfigurement, disorder; i injury, or other phys:cal or mental condmon '

of any person, without- havmo at the time of 50 doing a vahd, unrevoked, or unsuspended

.certxﬁcate as provided.in this-chapter [Chaptcr 5  the Medlcal Practxce Act], or thhout being

SEEETTIIE A et

authorized to perform the act pursuant to a certlﬁcate obtamed in accordance thh some other
prowsron of law, i is gmlty of a public offense, pumshable by a fine not exceedma ten. thousand
dollars (§1 0 000) by imprisonment in the state prison, by i lmpnsonment ina county jail not
exceeding one year, or by bath the fine and exther 1mpn50mnent ' '

- () Any person who consplres thh or aids or abets another to commn any act descnbed in
subdwxsmn (a)is m.nlty ofa pubhc offense, sub_]ect to the pumshment descnbed in that
subdmsmn _' . i

“(c) The remedy prov1ded in this section shall not preclude any other remedy prov1ded by
law." '
14
i

/e
e
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CAUSE FOR DISCIPLINE
(Axdmg and Abetting the Unhcensed Practice of Medxcme)

7. Respondem is subJect to dlscxplmary action under section 2052 in that be a.lded and ‘
abetted an unhcensed person, Alberto Cota, in the practice of medxcme The circumstances are as
follows: -

A On August 8,2012,in proceedmgs entitled, People of the Srate of California vs.
C'arlos Humberto Manleneoro, case number 2CAQ1. 183 in the Supenor Court of Los Anoeles
Coun;y, Bespondem was charged with 12 counts of axdmg and abetting the unlicensed pracuce of
medicine by Alberto’Coia, a violation of Business and Professions Code section -20.52‘ '
subdmsxon (b) He was alleged’ to have committed these crimes from August 2009 through
March 2010 It was further alleged that Respondent committed eleven counts of altenno medical
records in violation of Penal Code secnon 471.5, from January 24,20121t0 May 9,2012. Tlus
cnmmal case is still pendmg

- " B.~~ On-March I8; 2010, the Board recenved a telephone complamt from & detectwe atthe’

Los Anneles Pohce Department (LAPD) allemng that a petson named Alberto Cota was

L

representmg hu'nself as.a doctor at the medlcal ofﬁces of Reé;ehcfent The complamt originated
from a female patient, M.T. | . e _

C.  On February 2, 2010, M.T. weat to Respondent’s clinic for complaints of back pain.
She did nof see Respondent; mstead, she was treated by. Cota. Alberto Cota had the patieni stand
in front of him, pull her pants below her hips and he, grabbed i-xer buitoekﬁiwith his r.ight-hand and
held her stomach with his left hand. Then he gave her an injectiox; in her Jower back, _

D. - After Cota grabbed M.T., he moved her underwear to one side and inserted lus ﬁnger A
into her vagina, and saxd you re good.". After the exam, Cota | gave M T. his phone number and
said to call him.- He huoged her and left the reom. ' ‘

E. - MT. reported this to the LAPD. On March 2, 201 0, M.T. was asked by the pollce
department to do a pretext call. While on the phone, Cota confirmed that when he touched her she | . *

‘was "wet" and he was excited by this. They also discussed arranging a date.

Accusation
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F.  On March 16, 2010, Cota was arrested for a violation of PC 289(d), penetration with
a foreign object.! '
G. On April 9, 2010, an LAPD detective went to Respondent's clinic and saw Cota
wearing a white lab coat that saxd “Dr. Cota" on it. There were no other doctors present

H. Medxca] Board i mvestxgators interviewed several patlents regardmg their care and
treatment at Respondent’s clinic, Many of these panents were t:eated by Cota in or around 2009
through 2012, Patient'N,U,, a 17-year-old male, was treated by both Cota and Respondent. Cota
treated him for mosquito bites and prescnbed medications. ’

"I, PatientJ.P,a female, went to Respondent’s ehmc‘ and was treated by Cota, who she

referred to as “Dr. Cota.” She indicated that Respondent only came to the clinic in the afternoon.

Respondent told her if he was not available, she could see Cota. Cotn prescribed medications to

her, J.P.hada celonoecopy performed b} Cota. A]though she was treated by Cota, her
insurance (Anthem) was billed as if she saw Respondent

J.© Patient J.M.B. and her: chjldren were treated by Cota. She was always referred to Cota:

E and was not treated by Respondent Cota prescnbed anubxotxcs ol her and_her chtldren. He

'\é'.\ A\w‘ W '(

pecformed pap smears on her At some point J. M. B was told by a pharmamst that Cota was not
a doctor, so she called Respondent’s ofﬁce to confirm this. A woman _named "Samantha"
answered the phone and told her the only doctor who worked at the clinic was Respondent. ‘
Samantha toid JM.B. that if she was asked by authorities to tell them onfy Respondent treated
her. | ) ' ; ' ) .

K. Patient A.B.C. treated at Respnndent's clinic. Her children were treated by Cota.
Cota performed a surgery on her son's toe, R.B. '

~ L. PatientR.C. R. and her cluldren were treated by Cota at Respondent's chmc Com _
treated her daughters G.M., L.M., and M M. She refctred to him as "Dr. Cota" and he never-
corrected her. They were u'eated by Cota from At_xgust 2009 thmugh June 2010,

' In July 2012, Cota was convicted of sexual battery and practicing medicine without a license. He was
placed on summary probation, ordered to serve time in county jail, and had to register as a sex offender.

5
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* M. OnDecember i6 2011, Respondeht was interviewed by investigators with. ﬂ;e . h
Medical Board. He admitted thet he never venﬁed Cota's credentials when he hzred him asa .
"med:cal assistant," ' Respondent claimed he i is always at the chmc when Cota is there He
adxmtted that hxs staff called him “Dr Cota", Rcspondent also admitted that he never told éota
not to call l‘umself a doctor, nor did Respondent dxscouraze his staff from refemng to lnm as “Dr.
Cota.” '

| | PRAYER | |
WHEREFO'RE, -Cofnplainant requests that a heﬁng be held on the matters herein .ai'legf:d,

A and that following the hearing, the. Medical Board of Califomia issue a decision: _

L Rcvbking or suspending; Physician's and Surgeon's Certificate Number A4881 1,
issued to Carlos Montenegro, M.D.; ’

*2.  Revoking, suspgnding, or denying approvél of his authority to supervise physician
assistants, pursuant to section 3527 of the Cg;de; ; ‘

=3, 5 Ordéring him to pay the costs of probation monitoring; o

-} =~ Takmg such othier and funher action:gs deemed necessary and pmper

‘DATED: March 11, 2013

i)

Executi Dlrector

Medical Board of California .
) . + ' - Department of Consumer Affairs *
State of California
Complainant
LA2013607323 N |
60949488.doc R _ : o
6.
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